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Summary:  These  Rules  and  Regulations  implement  Ordinance  139-84  and 
establish  a  uniform  program  by  which  businesses  owned  and  controlled  by 
minorities  and  women  may  participate  in  contracts  let  by  and  through  the 
City  and  County  of  San  Francisco.  These  supersede  all  existing  Minority 
Business  Enterprise/Woman  Business  Enterprise  regulations  and  administrative 
requirements  concerning  MBE/WBE  programs  that  the  Human  Rights  Commission  or 
any  other  City  and  County  of  San  Francisco  agency  has  issued.  However,  the 
Ordinance  does  not  affect  existing  programs  that  apply  to  subcontractors. 
Dates:  Effective  date  of  Ordinance  139-84:  August  10,  1984. 

I  POLICY 

As  required  by  San  Francisco  Ordinance  139-84  (Minority,  Woman, 
and  Local  Business  Enterprises),  which  is  hereby  incorporated  by 
reference  as  part  of  these  Rules  and  Regulations,  and  consistent  with 
federal  and  state  Minority  and  Woman  Business  Enterprise  regulations, 
all  contract  awarding  authorities,  City  departments  and  bidders  shall 
be  required  to  comply  fully  with  these  MBE/WBE/LBE  Rules  and 
Regulations  toward  the  end  of  maximizing  the  equitable  utilization  of 
Minority  Business  Enterprises  (hereinafter  referred  to  as  MBEs),  Women 
Business  Enterprises  (hereinafter  referred  to  as  WBEs)  and  Local 
Business  Enterprise  (hereinafter  referred  to  as  LBEs).  Such 
utilization  may  be  through  contracts,  joint  ventures,  procurement  of 
supplies,  materials  or  equipment,  professional  services,  leases, 
retail  businesses  or  any  other  business  participation  utilized. 

II  DEFINITION 

"Bidder"  shall  mean  any  person  or  business  that  submits  a  bid 
or  proposal  to  provide  goods  or  services  to  the  City  and  County  of 
San  Francisco. 

"City  and  County"  shall  refer  to  the  Government  of  the  City  & 
County  of  San  Francisco. 

"Commission"  shall  refer  to  the  Human  Rights  Commission  of 
San  Francisco. 

"Concession"  shall  include  any  grant  of  land  or  other 
property  by  or  on  behalf  of  the  City  and  County  of  San  Francisco 
to  a  person  for  the  purpose  or  use  specified  in  said  grant. 
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"Concessionaire"  shall  mean  the  holder  or  operator  of  a 
concession.  In  the  case  of  the  holder  or  operator  who  is  acting  as 
an  agent  or  broker  on  behalf  of  the  City  and  County  when 
contracting  with  subconcessionaires ,  the  subconcessionaires  may  be 
considered  concessionaires  for  the  purposes  of  the  Ordinance. 

"Contract"  shall  mean  include  any  agreement  to  provide  labor, 
materials,  supplies  or  services  in  the  performance  of  a  contract, 
franchise,  concession  or  lease  granted,  let  or  awarded  for  and  on 
behalf  of  the  City  and  County  . 

"Contractor"  shall  mean  any  person  or  persons,  business, 
partnership,  corporation,  or  combination  thereof,  who  submits  a 
bid  and/or  enters  into  a  contract  with  department  heads  and 
officers  empowered  by  law  to  enter  into  contracts  on  the  part  of 
the  City  and  County  for  public  works  or  improvements  to  be 
performed,  or  for  a  franchise,  concession  or  lease  of  property,  or 
for  goods  and  services  or  supplies  to  be  purchased  at  the  expense 
of  the  City  and  County  or  to  be  paid  out  of  monies  deposited  in 
the  treasury  or  out  of  trust  monies  under  the  control  or  collected 
by  the  City  and  County. 

"Contract  Awarding  Authority"  shall  mean  the  City  and  County 
officer,  department,  commission,  employee  or  board  authorized  to 
enter  into  contracts  on  behalf  of  the  City  and  County. 

"Controlled"  for  the  purposes  of  determining  whether  a 
business  is  a  Minority  Business  Enterprise,  or  Woman  Business 
Enterprise,  shall  mean  the  minority  or  the  woman  as  the  context 
requires,  that  shall  (1)  possess  legal  authority  and  power  to 
manage  business  assets,  good  will  and  daily  operations  of  the 
business;  and  (2)  actively  and  continuously  exercise  such 
authority  and  power  on  a  day  to  day  basis  in  determining  the 
policies  and  directing  the  operations  of  the  business. 

"Department"  is  a  City  and  County  department  as  defined  in 
the  Citywide  "Management  by  Objectives"  program.  City  and  County 
departments  may  combine  for  the  purposes  of  this  Ordinance  subject 
to  the  approval  of  the  Director  of  the  Commission.  (See  also 
'Contract  Awarding  Authority'). 

"Director"  shall  mean  the  Director  of  the  Human  Rights 
Commission  of  San  Francisco. 

"Franchise"  shall  mean  and  include  a  right  or  privilege 
conferred  by  grant  from  the  City  and  County  of  San  Francisco,  or 
any  contracting  agency  thereof,  and  vested  in  and  authorizing  a 
person  to  conduct  such  business  or  engage  in  such  activity  as  is 
specified  in  said  grant. 

"Franchisee"  shall  mean  and  include  a  person  who  is  the 
beneficiary  of  a  franchise  as  herein  defined. 
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"Goals"  shall  refer  to  the  numerical  percentages  established 
by  the  Commission  for  targeted  levels  of  MBE/WBE  participation  in 
a  department's  contracts. 

"Good  Faith  Effort"  shall  refer  to  the  steps  the  department 
takes  to  obtain  MBE/WBE  participation,  and  shall  include  efforts 
such  as  the  following: 

(1)  Encouragement  of  MBE/WBE  attendance  at  pre-bid  meetings, 
scheduled  by  contract  awarding  authority  or  the 
Commission,  to  inform  potential  contractors  of 
contracting  opportunities; 

(2)  Advertisement  in  general  circulation  media,  trade 
association  publications,  and  minority/woman  focus 
med  i a ; 

(3)  Written  notification  to  MBEs  and  WBEs  who  are  available 
to  perform  work  contemplated  in  the  project  soliciting 
their  interest  in  the  contract; 

(4)  Dividing  the  contract  work  into  economically  feasible 
units  to  facilitate  MBE/WBE  participation; 

(5)  Efforts  made  to  follow-up  initial  solicitations  of 
interest  by  contacting  MBEs/WBEs  to  determine  with 
certainty  whether  these  businesses  were  interested; 

(6)  Efforts  made  to  provide  interested  MBEs/WBEs  with 
adequate  information  about  the  plan,  specifications  and 
requirements  of  the  contract; 

(7)  Efforts  made  to  negotiate  in  good  faith  with  interested 
MBEs/WBEs  and  to  demonstrate  that  MBEs/WBEs  were  not 
rejected  as  unqualified  without  sound  reasons  based  on  a 
thorough  investigation  of  their  capabilities.  This 
information  should  include,  at  a  minimum:  (a)  the 
names,  addresses  and  telephone  numbers  of  MBEs/WBEs  that 
were  contacted;  (b)  a  description  of  the  information 
provided  to  MBEs/WBEs  regarding  the  plans  and 
specifications  for  portions  of  the  work  to  be  performed; 
and  (c)  a  list  of  all  MBE/WBE  bids  that  were  received 
but  not  used,  with  a  statement  giving  reasons  for  the 
rejection; 

(8)  Efforts  made  to  effectively  use  the  services  of 
available  minority  and  woman  community  organizations  and 
contractors'  groups;  local,  state  and  federal  minority 
business  assistance  offices;  and  other  organizations 
that  provide  assistance  in  the  recruitment  and  placement 
of  MBEs/WBEs. 
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"Human  Rights  Commission"  shall  mean  the  Human  Rights 
Commission  of  San  Francisco,  consisting  of  Commissioners  appointed 
by  the  Mayor;  hereinafter,  it  shall  be  referred  to  as  the 
Commission. 

"Joint-Venture"  means  an  association  of  two  or  more 
businesses  to  act  as  a  Contractor  in  carrying  out  all  or  a 
definite  portion  of  a  contract,  in  which  each  combines  its 
property,  capital,  efforts,  skills,  and/or  knowledge. 

"Lease"  shall  mean  and  include  a  contract  by  which  the  City 
and  County  of  San  Francisco  or  any  contracting  agency  thereof, 
grants  to  a  person  the  temporary  possession  and  use  of  property 
for  reward,  and  the  latter  agrees  to  return  the  same  to  the  former 
at  a  future  time. 

"Lessee"  shall  mean  and  include  a  person  or  tenant  taking 
possession  of  property  under  a  lease  as  herein  provided,  and 
further  includes  a  bailee  under  a  bailment  agreement  providing  a 
rental  for  personal  property. 

"Local  Business  Enterprise  LBE)"  shall  mean  a  business  with 
an  established  office  within  the  boundaries  of  the  City  and  County 
and  listed,  where  applicable,  in  the  Permits  and  License  Tax  Paid 
File  with  a  San  Francisco  Business  street  address. 

"Management  by  Objectives  "MBO"  refers  to  the  City  program 
that  is  monitored  by  the  Mayor's  Office  and  each  department  and 
includes  established  performance  objectives  and  targets  reported 
on  a  quarterly  basis. 

"Minority" ,  "Minorities" ,  or  "Minority  person"  shall  mean 
ethnic  persons  of  color.  Five  racial  and  ethnic  categories  are 
designated:  American  Indian  or  Alaskan  Native,  Asian  or  Pacific 
Islanders,  Blacks,  Filipino,  and  Hispanic. 

The  following  persons  are  defined  as  belonging  to  each  of 
these  groups: 

The  category  "American  Indian  or  Alaskan  Native":  all 
persons  having  origins  in  any  of  the  original  peoples  of  North 
America,  and  who  maintain  cultural  identification  through  tribal 
affiliation  or  community  recognition. 

The  category  "Asian  or  Pacific  Islanders":  all  persons  having 
origins  in  any  of  the  original  peoples  of  the  Far  East,  Southeast 
Asia,  the  Indian  Subcontinent,  or  the  Pacific  Islands. 
The  category  "Black"  (not  of  Hispanic  origin):  all  persons  having 
origins  in  any  of  the  Black  racial  groups  of  Africa  or  the 
Caribbean. 

The  category  "Filipino":  all  persons  having  origins  in  any 
of  the  original  peoples  of  the  Philippine  Islands. 


-4- 


Minority/Woman/Local  Business  Enterprises 

Chapter  12D  of  the  San  Francisco  Administrative  Code 


The  category  "Hispanic":  all  persons  of  Mexican,  Puerto 
Rican,  Cuban,  Central  or  South  American,  or  other  Spanish  culture, 
persons  having  origins  in  any  of  the  original  peoples  of  Central 
or  South  America,  or  other  Spanish  culture  or  origin,  regardless 
of  race. 

"Minority  Business  Enterprise  (MBE)"  shall  mean  an  indepen- 
dent and  continuing  business  for  profit,  which  performs  a  commerc- 
ially useful  function,  and  which  is  owned  and  controlled  on  a 
day-to-day  basis  by  one  or  more  minority  persons  residing  in  the 
United  States  or  its  territories.  (See  page  5  for  definition  of 
small  MBE/WBE.) 

"Ordinance"  shall  refer  to  Ordinance  139-84,  Section  12D  of 
the  Administrative  Code. 

"Owned"  for  purposes  of  determining  whether  a  business  is  a 
Minority  Business  Enterprise  or  Woman  Business  Enterprise,  shall 
mean  that  the  minorities  or  women  as  the  context  requires,  shall 
possess  an  ownership  interest  of  at  least  fifty-one  percent  (51%) 
of  the  business.  Ownership  shall  be  measured  as  though  not 
subject  to  the  community  property  interest  of  a  spouse,  if  both 
spouses  certify  that:  (a)  only  one  spouse  participates  in  the 
management  of  the  business,  and  (b)  the  non-participating  spouse 
relinquishes  control  over  his/her  community  property  interest  in 
the  subject  business. 

"Person"  includes  one  or  more  individuals,  partnerships, 
associates,  organizations,  trade  or  professional  associations, 
corporations,  cooperatives,  legal  representatives,  trustees, 
trustees  in  bankruptcy,  receivers,  or  any  group  of  persons, 
including  any  official,  agent  or  employee  of  the  City  and  County 
of  San  Francisco. 

"Set  Aside"  shall  mean  a  requirement  that  ten  percent  for 
MBEs  and  two  percent  for  WBEs  of  all  contract  dollars,  excluding 
contracts  with  non-profit  agencies  and  contracts  awarded  according 
to  Federal  or  State  requirements  that  conflict  with  or  preempt  the 
Ordinance,  as  estimated  by  the  department  at  the  beginning  of  the 
fiscal  year  and  revised  throughout  the  year  as  supplemental 
appropriations  are  approved,  must  be  used  for  contracting. 

"Small  MBE/WBE"  shall  be  defined  as  follows: 

1.   For  Professional  Services:  an  MBE/WBE  providing 
services  in  areas  including  but  not  limited  to 
services  such  as  architecture,  drafting,  graphics, 
planning  or  the  environmental  sciences, 
engineering-related  or  construction  management, 
financial  or  data  processing  services  or  similar 
services  shall  qualify  as  a  small  MBE/WBE  if  its 
average  gross  receipts  for  the  preceding  three 
fiscal  years  for  which  it  has  tax  returns, 
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excluding  money  paid  to  subcontractors,  is  $1.5 
million  or  less. 

2.  Construction:  The  average  gross  annual  receipts  in 
the  last  three  fiscal  years  must  not  exceed  the 
following:  General  building  or  general  engineering 
contractor  -  $7  million. 

Specialty  contractor  -  $4.2  million. 
Transportation/trucking  broker  -  $4.2  million. 

3.  Goods  and  Services  Suppliers.  The  average  gross 
annual  receipts  in  the  last  three  fiscal  years  must 
not  exceed  the  following: 

Retail  $2  million 

Supplier/manufacturer  —  $2  million 

Janitorial/custodial  —  $2  million 

Security  Services  $2  million 

"Subcontractor"  shall  mean  any  business  providing  goods  or 
services  to  a  contractor  for  profit,  if  such  goods  or  services  are 
procured  or  used  in  fulfillment  of  the  contractor's  obligations 
arising  from  a  specific  contract  with  the  City  and  County. 

"Waiver"  shall  refer  to  an  exemption  from  specific 
requirements  of  the  Ordinance  and  is  granted  by  the  Director.  A 
waiver  is  only  applicable  in  the  fiscal  year  in  which  it  is 
granted.  If  the  Director  waives  a  specific  requirement,  the 
department  is  excused  for  a  particular  fiscal  year  from  making  any 
good  faith  efforts  to  seek  out  and  contract  with  qualified 
minorities  or  women  contractors  for  the  particular  contract  or 
contract  area  for  which  the  waiver  is  granted.  The  dollar  amount 
will  be  adjusted  accordingly. 

"Woman  Business  Enterprise  (WBE)"  shall  mean  an  independent 
and  continuing  business  for  profit  which  performs  a  commercially 
useful  function  and  which  is  owned  and  controlled  on  a  day-to-day 
basis  by  one  or  more  women  residing  in  the  United  States  or  its 
territories.  (See  page  5  for  definition  of  small  WBE.) 

Ill  RESPONSIBILITIES 

A.   Responsibilities  of  Commission 

The  Commission  is  responsible  for  overall  oversight  and  monitoring  of 
the  implementation  of  this  Ordinance,  including  responsibilities  listed 
below. 

1.   Based  upon  the  Director's  recommendation,  review  and  approve  the 
departments'  plans  for  compliance  with  the  ordinance,  including 
establishment  of  targets  annually  set  through  the  Management  by 
Objectives  program. 
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Develop  and  maintain  a  MBE/WBE  Directory  of  certified  MBE/WBE 
architectural,  engineering,  professional  services,  retail, 
contractors,  manufacturers,  and  material/supply  businesses.  This 
Directory  will  serve  as  a  resource  in  achieving  the  MBE/WBE 
participation  goals. 

Certify  businesses  as  MBEs,  WBEs  or  local  businesses  in  accordance 
with  the  mandate  of  the  Ordinance,  listed  below. 

(a)  El igibil ity  Standards 

(1)  Bona  fide  minority  group  membership  shall  be  established 
on  the  basis  of  the  individual's  claim,  under  penalty  of 
perjury,  that  he  or  she  is  a  member  of  a  minority  group. 

(2)  An  eligible  MBE  or  WBE  shall  be  an  independent  business. 
The  ownership  and  control  by  minorities  or  women  shall 
be  real,  substantial,  and  continuing  and  shall  go  beyond 
the  pro  forma  ownership  of  the  firm  as  reflected  in  its 
ownership  documents.  The  minority  or  woman  owner  shall 
enjoy  the  customary  benefits  of  ownership  and  shall 
share  in  the  risks  and  profits  commensurate  with  their 
ownership  interests.  Recognition  of  the  business  as  a 
separate  entity  for  tax  or  corporate  purposes  is  not 
necessarily  sufficient  for  recognition  as  an  MBE  or  WBE. 
In  determining  whether  or  not  a  potential  MBE  or  WBE  is 
an  independent  business,  the  Commission  shall  consider 
all  relevant  factors,  including  the  date  the  business 
was  established,  the  adequacy  of  its  resources  for  the 
scope  of  work  on  the  contract,  financial  independence, 
the  extent  of  equipment  leasing,  and  relationships  with 
non-minority  firms. 

(3)  The  minority  or  woman  owner  shall  have  the  power  to 
direct  or  cause  the  direction  of  the  management  and 
policies  of  the  firm;  and  to  make  decisions  on  matters 
of  management,  policy,  and  operations.  The  firm  shall 
not  be  subject  to  any  formal  or  informal  restrictions 
which  limit  the  customary  discretion  of  the  minority  or 
woman  owners.  There  shall  be  no  restrictions,  for 
example,  through  bylaw  provisions,  partnership 
agreements,  or  charter  requirements  for  cumulative 
voting  rights  or  otherwise  that  prevent  the  minority  or 
woman  owners,  without  the  cooperation  or  vote  of  any 
owner  who  is  not  a  minority  or  woman,  from  making  a 
business  decision  for  the  firm. 

(4)  If  the  part-owners  of  the  firm  who  are  not  minorities  or 
women  are  disproportionately  responsible  (according  to 
percent  or  degree  of  ownership)  for  the  operation  of  the 
firm  then  the  firm  is  not  controlled  by  minorities  or 
women  and  shall  not  be  considered  an  eligible  MBE  or 
WBE.  Where  the  actual  management  of  the  firm  is 
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contracted  out  to  individuals  other  than  the  owner, 

those  persons  who  have  the  ultimate  power  to  hire  and 

fire  the  managers  can  be  considered  as  controlling  the 
business. 

(5)  All  securities  which  constitute  ownership  and/or  control 
of  a  business  entity  for  purposes  of  establishing  it  as 
an  MBE  or  WBE  shall  be  held  directly  by  minorities  or 
women.  No  securities  held  in  trust  shall  be  considered. 

(6)  The  contributions  of  capital  and  expertise  by  the 
minority  or  woman  owner  to  acquire  their  interests  in 
the  firm  shall  be  real  and  substantial.  Examples  of 
insufficient  contributions  include  a  note  payable  to  the 
firm  or  to  those  of  its  part-owners  who  are  neither 
minorities  nor  women,  or  the  mere  participation  as  an 
employee,  rather  than  as  a  manager. 


(7)  Special  Circumstances  in  Determing  Eligibility 

(a)  The  reasons  for  the  timing  of  the  formation  of/or 
change  in  the  ownership  of  the  business  relative  to 
the  bid  time. 

(b)  Whether  the  employee-owner  who  had  a  previous  or 
continuing  employee-employer  relationship  between 
or  among  present  owners  has  management 
responsibilities  and  capabilities; 

(c)  Determination  of  whether  the  interest  of  the 
non-MBE  or  non-WBE  conflicts  with  the  ownership  and 
control  requirements  of  this  section. 

(d)  A  Joint-venture  as  bidder  may  satisfy  the  MBE  or 
WBE  participation  requirements  of  this  section,  in 
whole  or  in  part,  if  the  MBE  partner  or  WBE  partner 
of  the  Joint-venture  meets  the  standards  for  an 
bona-fide  MBE  or  WBE  set  forth  above,  and  the  MBE 
or  WBE  partner  is  responsible  for  a  clearly  defined 
portion  of  the  work  to  be  performed,  and  shares  in 
the  ownership,  control,  management 
responsibilities,  risks,  and  profits  of  the 
Joint-venture.  The  portion  of  the  Joint-venture's 
work  which  is  the  responsibility  of  the  MBE  or  WBE 
partner  must  be  set  forth  in  detail  separately  from 
the  work  to  be  performed  by  the  non  -MBE  or  non-WBE 
business;  and  the  MBE's  or  WBE's  portion  of  the 
work  must  be  assigned  a  commercially  reasonable 
dollar  value,  if  the  MBE  or  WBE  portion  is  intended 
to  meet  the  MBE  or  WBE  participation  requirements 
for  the  contract. 
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(e)  A  business  requesting  to  be  certified  as  an  MBE  or 
WBE  or  as  an  MBE  or  WBE  Joint-venture  shall  supply 
the  HRC  with  all  such  additional  information  as  the 
HRC  may  request  in  order  to  make  a  determination  of 
such  status. 

(b)  Counting  MBE/WBE  Participation  toward  meeting  MBE  and 
WBE  Requirements. 

XT)  The  total  dollar  value  of  the  contract  awarded  to 
the  MBE  or  WBE  is  counted  toward  the  applicable  MBE 
or  WBE  requirement. 

(2)  The  total  dollar  value  of  a  contract  with  a 

business  owned  and  controlled  by  minority  women  is 
counted  75%  toward  meeting  the  MBE  goal  and  25% 
toward  the  goal  for  WBEs. 

(c)  Time  of  Certification 

"Pre-certified"  or  "Certified"  MBE/WBE/LBEs  are  those 
businesses  who  have  been  formally  pre-certified  or 
certified  by  the  Commission  in  accordance  with  standards 
and  procedures  cited  prior  to  the  Bid  Opening  Date. 

4.  Precertify  businesses  as  MBEs,  WBEs,  or  local  businesses, 
contingent  upon  further  review  and  a  final  certification  decision. 

5.  Circulate  a  registry  of  City  and  County  contracting  opportunities. 

5.   Establish  a  Central  Office  where  information  regarding  bids 

requests  for  proposals  and  solicitations  will  be  listed  and  kept 
current. 

7.  Provide  technical  assistance  to  MBEs/WBEs  to  increase  their 
ability  to  compete  effectively  for  the  award  of  City  and  County 
contracts. 

8.  Explore  the  need  for  a  special  revolving  fund  to  assist  small 
MBEs/WBEs  to  meet  qualifications  of  bid  proposals  and  fee-related 
requirements,  including  insurance  and  bonding  premiums,  and  make 
recommendations  to  the  Mayor  and  the  Board  of  Supervisors.  In 
addition,  existing  resources  for  meeting  bonding  and  fee-related 
requirements  will  be  utilized. 

9.  Develop  and  conduct,  in  conjunction  with  the  appropriate 
departments,  education  and  training  programs  for  MBEs/WBEs  and 
City  and  County  personnel. 

10.  Review  quarterly  MBO  data  of  departments  to  ascertain  the  degree 
to  which  goals  have  been  achieved. 

11.  Assist  the  City  and  County  and  community  agencies  to  increase 
participation  by  MBEs  and  WBEs  in  City  and  County  contracts. 
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12.  Host  open  houses  for  MBEs  and  WBEs  and  the  departments  so  each  can 
learn  more  about  City  and  County's  bid  procedures  and  the 
availability  of  goods  and  services  provided  by  MBEs  and  WBEs. 

13.  Conduct  business  forums  for  MBEs  and  WBEs  to  listen  to  concerns 
and  explore  resolution  of  their  concerns. 

14.  Establish  a  community  advisory  committee  of  not  less  than  11 
members  appointed  by  the  Commission,  which  will  meet  at  least 
quarterly  and  on  the  call  of  the  Director. 

15.  Submit  an  annual  report  to  the  Mayor,  the  Chief  Administrative 
Officer,  and  the  Board  of  Supervisors  on  the  progress  of  the  City 
and  County  toward  meeting  the  utilization  goals  established  by 
Section  12D.7  of  the  Ordinance,  together  with  an  identification  of 
problems  and  specific  recommendations  for  improving  the  City  and 
County's  performance. 

16.  Require  such  reports,  information  and  documentation  from 
contractors,  bidders,  contract  awarding  authorities  and  the  head 
of  any  department,  division,  or  office  of  the  City  and  County,  as 
are  necessary  to  determine  compliance. 

17.  Investigate  allegations  of  fraud,  discrimination,  or  noncompliance 
relating  to  the  Ordinance  and  recommend  sanctions,  where 
appropriate  (see  page  18  for  discussion  of  sanctions). 

18.  Conduct  hearings  to  determine  whether  the  purposes  identified  in 
Section  12D.3  have  been  achieved  and  certify  its  findings  to  the 
Board  of  Supervisors  by  January  22,  1989. 

19.  Evaluate  compliance  with  the  Ordinance.  Any  questions  concerning 
compliance  with  the  MBE/WBE/LBE  requirements  should  be  addressed 
to  the  Director  at  1095  Market  Street,  Suite  501,  San  Francisco, 
CA  94103,  Telephone  (415)  558-4901. 

(B)  Responsibilities  of  all  Departments 

1.   Each  Department  shall  submit,  along  with  the  submission  of  the 
annual  budget  and  MBO  plan,  a  report  to  the  Mayor  and  the 
Commission  establishing  its  specific  goals  and  dollar  amounts  and 
plans,  including  outreach  methods,  to  meet  these  goals  for  the 
utilization  of  MBEs  and  WBEs  during  the  next  fiscal  year, 
including  percentage  goals  to  encourage  the  utilization  of  small 
MBEs  and  WBEs.  This  plan  shall  be  submitted  for  Commission 
approval  according  to  the  following  timetable: 
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(a)  Timetable  for  Plan:  In  conjunction  with  the  MBO  Performance 
Estimates  submitted  to  the  Mayor,  the  plan  shall  be  submitted 
February  1.  For  Fiscal  Year  1984-85  only,  the  plan  shall  be 
submitted  by  September  30,  1984,  and  shall  refer  to  all 
contracts  entered  into  during  Fiscal  Year  1984-85. 

(b)  Contract  Areas:  This  plan  shall  detail  the  department's 
goals  for  the  utilization  of  MBEs  and  WBEs,  including  small 
MBEs/WBEs,  as  prime  contractors  in  each  of  the  following 
areas: 

Public  Works  Contracts 

Contracts  for  Construction 

Architect  and  Engineering  Contracts 

Concession  and  Lease  Awards 

Professional  Services  and  Other  Contracts 

(c)  Minimum  Goals :  Without  the  prior  approval  of  the  Commission, 
these  goals  shall  be  a  minimum  of  30%  dollar  value  of  prime 
MBE  and  10%  prime  WBE  for  the  contracts,  concessions,  and 
leases  awarded  during  that  year  on  a  department-wide  basis 
with  the  exception  of  awards  to  non-profit  corporations. 

(d)  Reports  to  Commission:  Each  department  is  to  include  in  its 
MBO  Program  objective  measures  with  a  quarterly  target  for 
the  total  dollar  amount  awarded  to  MBEs,  broken  done  by 
ethnicity  and  sex,  and  to  WBEs  broken  done  by  ethnicity. 
Copies  of  the  quarterly  MBO  reports  and  the  program 
performance  assessments  are  to  be  sent  to  the  Director  at  the 
time  the  originals  are  transmitted  to  the  Mayor's  office. 
Departments  shall  also  provide  data  to  the  Commission  on  the 
ethnicity  of  contractors  awarded  contracts,  including  dollar 
amounts.  Such  information  will  be  available  in  the  MBE/WBE 
Resource  Directory. 

(e)  Set  Aside  Requirements:  This  plan  shall  detail  the 
department's  plans  for  meeting  the  Set  Aside  requirement  of 
ten  percent  for  MBEs  and  two  percent  for  WBEs  of  all  contract 
dollars,  excluding  contracts  with  non-profit  agencies  and 
contracts  awarded  according  to  Federal  or  State  requirements 
that  conflict  with  or  pre-empt  the  Ordinance.  Subject  to  the 
approval  of  the  Director  of  the  Human  Rights  Commission,  the 
awarding  authorities  shall  have  the  authority  to  designate 
that  the  bid  participants  of  certain  designated  contract,  for 
which  there  are  three  or  more  certified  MBEs/WBEs  listed  in 
the  HRC  Directory,  will  be  limited  to  certified  MBE/WBE 
bidders. 

(f)  Identification  of  Potential  MBE/WBE  Contracts:  To  ensure  a 
good  faith  effort,  each  department  shall,  as  part  of  its 
plan,  prior  to  the  start  of  the  fiscal  year,  identify  those 
contracts  to  be  let  which  have  the  potential  for  award  to  an 
MBE  or  WBE  as  the  prime  contractor. 
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Noncompl iance:  The  department  is  in  noncompliance  with  the 
provisions  of  Ordinance  139-84  when  either  good  faith  (as  noted 
above)  is  not  demonstrated  in  meeting  the  goals  or  Set  Asides,  or 
the  plan,  approved  as  part  of  the  MBO  Program,  is  not  followed. 

Records  Kept  by  Department:  Departments  shall  maintain  accurate 
records  for  each  contract  awarded,  its  dollar  value,  the  nature  of 
the  goods  or  services  to  be  provided,  the  name  of  the  contractor 
awarded  the  contract,  the  efforts  made  by  said  contractor  to 
solicit  bids  from,  and  award  the  contract  to  MBEs  and  WBEs  and 
also  all  subcontracts  awarded  by  the  contractor,  identifying  for 
each  its  dollar  value,  the  nature  of  the  goods  or  services 
provided,  and  the  name  of  the  subcontractor. 

Bid  Preferences:   To  further  ensure  minority  and  women 
participation  and  to  assist  local  businesses,  the  following 
preferences  shall  be  in  effect  for  all  contracts  to  be  awarded  on 
the  basis  of  bids  or  rating  scales: 

5%  of  the  lowest  responsible  bid  for  MBEs  or  WBEs, 
5%  of  the  lowest  responsible  bid  for  local  businesses. 
That  is,  an  MBE/WBE/LBE  within  five  percent  above  the  lowest  bid 
or  an  MBE/WBE  and  is  also  an  LBE  within  ten  percent  above  the 
lowest  bid  is  deemed  to  be  the  lowest  responsible  bidder.  For 
purposes  of  determining  the  lowest  monetary  bidder,  the  applicable 
percentage  preference(s)  will  be  subtracted  from  the  bid  price 
submitted  not  to  exceed  10%. 

In  the  case  of  bids  that  involve  computation  of  the  highest 
responsible  bid,  these  percentages  shall  apply  to  the  highest 
responsible  bid. 

In  the  case  of  awards  that  involve  use  of  rating  scales, 
departments  shall  include  in  their  plan  a  methodology  to  include 
these  percentages  in  the  computation  of  rating  scales.   For 
purposes  of  determining  the  highest  monetary  bidder,  the 
applicable  percentage  preference(s)  will  be  added  to  the  bid  price 
submitted  not  to  exceed  10%.  For  contracts  awarded  on  the  basis 
of  a  rating  scale,  the  methodology  for  computing  preference 
percentages  is  to  be  individually  stipulated  and  defined  in  each 
such  contract  where  that  award  system  is  utilized. 

NOTE  that  bid  preferences  apply  regardless  of  whether  the 
department  has  achieved  its  annual  target  for  Goals  and  Set 
Asides.  The  preference  percentages  will  be  calculated  and  applied 
by  the  City's  awarding  authorities  during  the  bid  evaluation 
process.  Effective  on  Bids  received  after  August  10,  1984  the 
above  preferences  will  be  applied  and  the  bidders  should  be  aware 
that  bid  submittals  shall  be  so  affected.  In  a  competitive  bid 
situation  where  the  MBE/WBE/LBE  is  not  low  bidder  (even  after 
application  of  the  appropriate  percentage  preference),  such 
non-low-bid  MBE/WBE/LBE  would  not  be  selected. 
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5.   Staff  Responsibility:  Each  department  shall  designate  a  staff 
person  to  be  responsible  for  responding  to  the  HRC  and  to  the 
requirements  of  this  Ordinance. 


C.   GUIDELINES  FOR  SPECIFIC  DEPARTMENTS 

1 .  Responsibilities  of  the  Purchaser 

(a)  In  addition  to  the  responsibilities  listed  in  Section  III  B, 
the  Purchaser  shall  be  responsible  for  the  achievement  of 
Goals  and  Set  Asides  for:  (i)  contracts  entered  into  by  the 
Purchasing  Department;  and  (ii)  contracts  for  purchases 
entered  into  on  behalf  of  more  than  one  department; 
consistent  with  use  and  application  of  Bid  preferences  and 
Set  Aside  provisions  as  provided  herein. 

(b)  For  Personal  Service  Contracts  and  Term  Purchase  agreements 
approved  by  the  Purchaser,  the  Purchaser  will  develop  and 
issue  procedures  and  instructions  for  department's  use  which 
will  include  certain  requirements  to  encourage  MBE/WBE/LBE 
participation  in  Personal/Professional  Services  Contracts  and 
Term  Purchase  Agreements.  The  Purchaser  will  have  the 
contract  documents  available  to  be  utilized  by  the  Commission 
in  monitoring  compliance  with  the  Ordinance  and  providing 
information  to  the  departments.  The  Purchaser  shall  work 
with  the  Commission  to  maintain  a  current  list  of  certified 
MBEs  and  WBEs  experienced  in  the  requisite  areas  of 
specialty.  Based  upon  this  information,  the  Purchaser  may 
recommend  utilization  of  MBE/WBE/LBE  contractors  consistent 
with  achieving  the  aims  and  goals  of  the  Ordinance. 

(c)  Maintain  vendor  lists  for  all  commodities  purchased  by  the 
City  and  County  and  indicate  which  vendors  are  MBEs/WBEs. 

(d)  Provide  technical  assistance  to  buyers  in  order  to  increase 
the  use  of  MBEs  and  WBEs  in  meeting  Goals  and  Set  Asides. 

(e)  Develop  written  procedures  for  Buyers  to  supplement  these 
Rules  and  Regulations. 

2.  Responsibilities  of  the  Department  of  Public  Works 

In  addition  to  the  responsibilities  listed  in  Section  III  B,  the 
Department  of  Public  Works  shall  be  responsible  for  the 
achievement  of  Goals  and  Set  Asides  for  contracts  entered  into  by 
the  Department  of  Public  Works  on  behalf  of  other  departments. 

IV   APPELLATE  PROCEDURES 

A.   Complaints 

Written  complaints  may  be  submitted  to  the  Commission  according  to 
the  following  procedure. 
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1 .  Complainants:  Who  May  File  a  Complaint 

(a)  Any  person  or  firm  claiming  to  be  aggrieved  by  an  unlawful 
discriminatory  practice  or  noncompliance  with  Chapter  12D  of 
the  S.F.  Administrative  Code. 

(b)  Agencies,  boards  and  commissions  of  the  City  and  County. 

(c)  Any  contractor  obstructed  or  prevented  from  cooperation  or 
compliance  with  provisions  of  the  Administrative  Code  of  the 
City  and  County,  Chapter  12D. 

2.  Content  of  Complaint:  A  complaint  shall  contain  the  following: 
Til  The  full  name  and  address  of  the  complainant. 

(b)  The  full  name  and  address  of  the  respondent(s) . 

(c)  A  plain  and  concise  statement  of  the  facts  constituting  the 
alleged  discriminatory  practice(s)  or  noncompliance. 

(d)  The  date  or  dates  of  the  alleged  discriminatory  practice(s) 
or  noncompl iance. 

(e)  Such  other  information  as  may  be  required  by  the  Commission. 

3.  Time  of  Fil ing:  No  complaint  may  be  filed  after  the  expiration  of 
90  days  from  the  date  upon  which  the  alleged  act(s)  of 
discriminatory  practice  or  noncompliance  were  learned. 

4.  Manner  of  Fil ing  The  Complaint  may  be  filed  in  person  or  by  mail 
addressed  to  the  Commission  offices  where  help  in  drafting, 
verification  and  filing  shall  be  available  to  all  complainants. 
The  Commission  will  immediately  forward  a  copy  of  the  complaint  by 
registered  mail  to  the  respondent.  The  respondent  shall  also  be 
informed  of  his  or  her  rights  to  file  an  answer  (see  "B.  Answer  to 
Complaint")  and  of  the  procedures  relative  to  answering  said 
complaint. 

5.  Amendment  of  Complaint:  A  complaint  may  be  amended  in  writing  by 
the  complainant. 

6.  Withdrawal  of  Complaint:  A  complaint  may  be  withdrawn  by  the 
complainant  if  in  writing  and  notarized. 

7.  Dismissal  of  Complaint:  A  complaint  may  be  dismissed,  after 
investigation,  only  by  action  of  the  Director  or  the  Commission. 
Notification  of  such  action  shall  be  sent  to  both  parties  by  mail, 
and  such  notification  shall  include  a  statement  of  the  right  to 
reconsideration. 

8.  Reconsideration:  A  complaint  may  be  reopened  by  the  Commission 
based  on  the  recommendation  of  the  Commission  staff  on  application 
of  either  party  or  on  its  own  initiative. 

B.   ANSWER  TO  COMPLAINT 

1  .   Who  May  File: 

The  respondent(s)  and  parties  in  interest  may  file  a  verified 
answerin  writing. 
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An  answer  shall  contain  the  following: 

(1)  The  full  name  and  address  of  the  respondent(s) 

(2)  A  statement  of  any  matter  constituting  a  defense  or  an 
affirmative  defense. 

3.  Failure  to  Answer,  Deny  or  Admit: 

Failure  to  answer  a  complaint  shall  be  deemed  an  admission  of 
all  allegations  of  such  complaint.  Failure  to  deny  or  admit 
any  allegation  in  the  complaint,  unless  the  respondent  shall 
state  in  the  answer  that  he  or  she  is  without  knowledge  or 
information  sufficient  to  form  a  belief,  shall  be  deemed  an 
admission  of  such  allegation. 

4.  Time  of  Fil ing: 

No  answer  may  be  filed  after  the  expiration  of  21  calendar 
days  from  the  date  of  the  service  of  the  complaint.  This 
time  may  be  extended  by  the  Commission  for  good  cause. 

5.  Manner  of  Fil ing: 

An  answer  may  be  filed  in  person  or  by  mail  to  the  Commission 
offices. 

6.  Amendment: 


An  answer  may  be  amended  by  the  respondent  at  the  discretion 
of  Commission  staff. 

7.   Amendment  of  Answer  Upon  Amendment  of  Complaint: 

In  any  case  where  a  complaint  has  been  amended  subsequent  to 
the  filing  of  the  answer,  the  respondent  shall  have  an 
opportunity  to  amend  the  answer  within  21  calendar  days  after 
service  of  said  amended  complaint. 

INVESTIGATION 

After  the  filing  of  a  complaint  by  any  parties  other  than  the 
Commission  or  its  staff,  the  Director  shall  assign  a  member  of  the 
Commission  staff  to  investigate  it.  Such  investigation  shall  be 
conducted  within  sixty  (60)  days,  and  shall  be  designed  to  provide 
adequate  information  upon  which  a  determination  can  be  made 
whether  discriminatory  practice(s)  or  noncompliance  exists.  After 
the  evidence  is  gathered,  the  staff  member  refers  the  complaint, 
the  evidence,  and  his  or  her  comments  to  the  Director,  or  such 
other  official  designated  by  the  Director,  who  makes  a  written 
finding. 
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SHOW  CAUSE  HEARING 


1.  Circumstances  of  Hearing:  A  show  cause  hearing  is  held  if 
the  Director  so  determines,  upon  the  motion  of  any  of  the 
parties,  but  not  without  the  respondent's  having  filed  a 
timely  answer  to  the  complaint.  The  hearing  shall  be 
conducted  by  two  Commissioners,  with  an  "outside"  member  from 
one  of  the  Commission  Standing  Committees  with  relevancy  in 
any  given  issue  (employment,  housing,  education,  etc.),  all 
appointed  by  the  Chairperson. 

Notice  of  the  date  and  place  of  the  hearing  shall  be  made  to 
the  parties  in  writing  by  mail  not  less  than  twenty  (20)  days 
prior  to  the  date  of  hearing,  and  shall  inform  the  parties  of 
their  right  to  representation  by  counsel.  A  show  cause 
hearing  shall  be  held  at  a  place  designated  by  the 
Commission,  having  due  regard  to  the  convenience  of  the 
parties  and  witnesses. 

2.  Conduct  of  Hearing:  The  parties  or  their  counsel  may  examine 
witnesses  and  submit  evidence.  The  hearing  Commissioner 
shall  determine  the  purposes  and  extent  to  which  a  party  at 
interest  may  be  allowed  to  intervene  in  person  or  by  counsel. 
The  hearing  Commissioners  may  call  and  examine  witnesses  and 
direct  production  of  papers  and  other  evidence.  The  rules  of 
evidence  prevailing  in  State  courts  shall  not  bind  the 
Commissioners.  The  hearing  Commissioners  shall  hear  the 
evidence  and  make  a  written  finding  by  majority  vote. 
Minutes  of  a  show  cause  hearing  shall  be  recorded  in  such 
manner  as  the  hearing  Commissioners  direct,  and  verbatim 
notes  need  not  be  made  unless  requested  by  either  party. 

APPEAL  HEARING 

1.  Notice:  The  Commission  shall,  within  ten  (10)  days  of  the 
date  of  issuance  of  any  finding,  serve  by  mail  to  any 
person(s)  affected  by  said  finding  including  the  department, 
a  copy  of  said  finding  together  with  a  written  notice  of 
right  to  appeal  and  right  to  seek  a  show  cause  hearing,  if 
one  has  not  already  been  held.  Notice  of  the  date  and  place 
of  an  appeal  hearing  shall  be  made  on  all  persons  affected  by 
the  finding  not  less  than  ten  days  prior  to  the  date  of 
hearing,  and  shall  inform  them  of  their  right  to 
representation  by  counsel  if  they  appear  at  the  appeal 
hearing. 

2.  A  finding  is  final  unless,  within  twenty  (20)  days  of  the 
service  of  a  copy  of  said  finding  together  with  written 
notice  of  the  right  to  appeal:  (1)  notice  of  appeal  has  been 
filed  with  the  Chairperson,  (2)  newly-discovered  evidence  not 
available  at  the  time  the  first  show  cause  hearing  is 
presented. 

3.  If  any  contractor,  subcontractor,  or  supplier  under  contract 
to  the  City  and  County  shall  fail  to  appear  at  the  appeal 
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hearing  after  having  been  given  written  notice  to  appear, 
such  failure  to  appear  may  be  grounds  for  cancellation  of  the 
contract  or  subcontract,  and  such  contractor,  subcontractor, 
or  supplier  may  be  deemed  to  have  forfeited  all  right, 
benefits,  and  privileges  thereunder. 

Who  Shall  Conduct  Appeal  Hearing:  An  appeal  hearing  shall  be 
conducted  by  not  less  than  five  Commissioners.  Any 
Commissioner  who  participated  in  making  the  finding  may  not 
participate  in  the  appeal  hearing. 

Place  of  Appeal  Hearing:  An  appeal  hearing  shall  be  held  at 
a  place  designated  by  the  Commission,  having  due  regard  to 
the  convenience  of  the  appellant  and  witnesses. 

Publicity  of  Appeal  Hearing:  An  appeal  hearing  shall  be  open 
to  the  public,  notice  shall  be  given,  and  any  records  of  such 
proceedings  shall  be  open  to  public  inspection. 

Procedure  of  Appeal  Hearing:  The  appellant  or  counsel  may 
examine  witnesses  and  submit  evidence.  Only  parties  of 
interest  may  be  allowed  to  intervene  in  person  or  by  counsel 
for  such  purposes  and  to  such  extent  as  the  Commissioners 
present  shall  determine. 

The  cases  in  support  of  the  finding  shall  be  presented  by 
duly  authorized  Commission  personnel  and/or  the  party  in 
whose  favor  the  Findings  held  or  his/her  legal  representative 
who  may  examine  witnesses  and  submit  evidence. 

The  Commissioners  present  may  call  and  examine  witnesses. 

The  presiding  officer  of  the  Commissioners  present  shall  have 
the  power  to  administer  oaths  to  witnesses  and  direct  by 
subpoena  the  production  of  witnesses,  papers  and  other 
material  and  relevant  evidence. 

The  rules  of  evidence  prevailing  in  State  courts  shall  not 
bind  the  Commissioners. 

All  testimony  shall  be  given  under  oath,  and  a  record  of  the 
proceedings  shall  be  made. 

The  Commissioners  shall  hear  the  evidence  and  argument 
presented  by  the  appellant  and  the  authorized  Commission 
personnel,  and  then  affirm,  reverse  or  modify  the  finding  by 
majority  agreement. 

Decision  of  Appeal  Hearing:  Written  notice  of  a  decision  in 
any  appeal  shall  be  served  by  mail  upon  the  parties,  any 
Commissioner  who  participated  in  the  making  of  the  finding, 
and  the  awarding  agency  shall  not  participate  in  an  appeal 
decision.  The  decision  is  final. 
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F.   FINDINGS,  DECISION  AND  ORDERS 

1.  If,  upon  all  the  evidence,  a  finding  or  decision  is  made  that 
a  discriminatory  practice(s)  or  noncompliance  is  being 
engaged  in,  and  that  finding  or  decision  becomes  final,  the 
Commission  shall  so  state,  and  shall  issue  an  order  requiring 
the  violator  to  cease  and  desist  from  such  practices(s)  and, 
in  appropriate  cases,  to  take  affirmative  action.  This  order 
becomes  an  integral  part  of  the  finding  or  decision. 

2.  Upon  a  finding  or  decision  of  a  discriminatory  practice(s)  or 
noncompliance,  corrective  action  will  be  taken  as  provided  by 
the  Administrative  Code  of  the  City  and  County,  Chapter  12A, 
12B,  12C,  and  12D.  In  such  a  case,  the  violator  shall  be 
liable  for  the  reasonable  legal  fees  of  the  complainant. 

3.  If,  upon  all  evidence,  a  finding  or  decision  is  made  that  a 
discriminatory  practice(s)  or  noncompliance  is  not  being 
engaged  in,  and  that  finding  or  decision  becomes  final,  the 
Commission  shall  so  state  and  dismiss  the  complaint,  and,  if 
a  finding  was  appealed,  dismiss  the  finding  in  addition  and 
notify  the  parties  thereof.  In  such  a  case,  the  prevailing 
party  shall  be  entitled  to  recoup  the  reasonable  cost  of 
suit. 

SANCTIONS 

A.  Assessment  of  Legal  Fees 

Each  department  is  directed  to  incorporate  into  each  contract  a 
provision  that  legal  fees  can  be  assessed  against  any  monies  being 
held  by  the  City  and  County  on  behalf  of  the  contending  parties. 
A  document  shall  be  signed  by  the  party  to  the  contract  to  provide 
that  the  City  and  County  can  apply  such  sanction  as  the  remedy  for 
discrimination  or  noncompliance. 

B.  Findings  of  Noncompliance  On  the  Part  of  City  and  County 
Departments 

According  to  Section  12014(G),  (H),  and  (I)  of  Ordinance  139-84: 

1.   Whenever  the  Director  finds,  after  investigation  that  a 
contract  awarding  authority  has  failed  to  comply  with  the 
provisions  of  this  Ordinance,  a  written  Finding  of  Noncompliance 
within  a  specified  time  period  specifying  the  nature  of  the 
noncompliance  shall  be  transmitted  to  the  executive  officer  of  the 
contract  awarding  authority  to  the  Commission  and  to  the  Mayor; 
and 

The  Director  shall  attempt  to  resolve  any  noncompliance 
through  conference  and  conciliation.  Should  such  attempt  fail  to 
resolve  the  noncompliance,  the  Director  shall  transmit  a  copy  of 
the  Finding  of  Noncompliance  along  with  a  finding  that 
conciliation  was  attempted  and  failed  to  the  Commission  which 
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shall  notify  the  policy  making  body  of  the  contract  awarding 
agency  to  take  appropriate  action  to  secure  compliance. 

2.  When  the  contract  awarding  official  has  been  deemed  to 
be  culpable  in  the  Finding  of  Noncompliance,  that  factor  shall  be 
communicated  to  the  Mayor  or  the  Chief  Administrative  Officer  with 
the  recommendation  to  ensure  compliance  by  whatever  means  is 
necessary  or  institute  other  appropriate  action. 

3.  If  the  Director  has  reason  to  believe  that  any  person 
has  knowingly  made,  filed,  or  caused  to  be  filed  with  the  City  any 
materially  false  or  misleading  statement  or  report  made  in 
conjunction  with  this  Ordinance,  the  Director  shall  report  that 
information  to  the  City  Attorney  for  appropriate  action  under  the 
San  Francisco  Municipal  Code. 

C.  Failure  to  Comply  by  a  Contractor  or  Subcontractor 

If  the  Director  determines  that  there  is  cause  to  believe 
that  a  contractor  or  subcontractor  has  failed  to  comply  with  any 
of  the  requirements  of  this  Ordinance,  Rules  and  Regulations 
adopted  pursuant  to  this  Ordinance,  or  contract  provisions 
pertaining  to  MBE  or  WBE  utilization,  the  Director  shall  notify 
the  contract  awarding  authority  and  shall  attempt  to  resolve  the 
noncompliance  through  conciliation.  If  the  noncompliance  cannot 
be  resolved,  the  Director  shall  submit  to  the  Commission  and  the 
contractor  a  written  Finding  of  Noncompliance.  The  Commission 
shall  give  the  contractor  an  opportunity  to  appeal  the  Finding, 
and  if  the  Commission  concurs  with  the  Finding  of  the  Director, 
it  shall  impose  such  sanctions  or  take  such  othr  action  as  will 
effectuate  the  purposes  of  this  Ordinance. 

D.  Findings  of  Fraud  on  the  Part  of  Contractors 

Upon  a  finding  of  fraud  by  a  contractor  in  completing  the 
certification  or  pre-certification  questionnaire,  or  any  other 
reports  or  documents  submitted  to  the  Commission,  the  Commission 
may  impose  the  following  sanctions: 

1.  A  deduction  from  the  amount  payable  to  the  contractor, 
subcontractor  or  supplier  by  the  City  and  County  under  any 
contract  for  public  works  or  for  the  purchase  of  goods  or 
services,  a  penalty  of  one  thousand  dollars  for  each  calendar 
day  since  the  date  of  the  occurence  of  the  fraud. 

2.  The  determination  that  the  contractor  is  an  irresponsible 
bidder  as  to  all  future  contracts. 

3.  The  referral  to  the  appropriate  legal  authorities  of  the 
contractor  charged  with  fraud  or  willful  violation  of  the 
"under  penalty  of  perjury"  provision. 
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E.   Finding  of  Noncompliance  or  Discriminations  on  the  part  of  a 
Contractor 

1.  A  breach  of  the  MBE/WBE/LBE  provisions  (including 
noncompliance  or  acts  of  discriination  against  a 
subcontractor)  in  the  performance  of  any  such  contract  shall 
be  deemed  by  the  City  and  County  to  be  a  material  breach  of 
contract  and  the  basis  for  a  determination  by  the  officer, 
board  or  awarding  authority  responsible  for  the  awarding  or 
letting  of  such  contract  that  the  contractor  or  supplier  is 
an  irresponsible  bidder.  Such  business  shall  not  for  a 
period  of  one  year,  therefore,  or  until  he  or  she  shall 
establish  and  carry  out  a  program  in  conformity  with  the 
MBE/WBE/LBE  Ordinance,  providing  requested  evidence  of 
compliance  as  determined  by  the  Commission,  be  allowed  to  act 
as  a  contractor,  subcontractor  or  supplier  under  any  contract 
for  public  works,  goods  or  services  for  or  on  the  behalf  of 
the  City  and  County. 

2.  A  penalty  deduction  from  the  amount  payable  to  the  contractor 
or  supplier  by  the  City  and  County  under  any  contract  for 
public  works  or  for  the  purchase  of  goods  or  survices,  in  the 
amount  of  five  hundred  dollars  for  each  business  for  each 
calendar  day  during  which  such  business  was  discriminated 
against  or  noncompliance  found  in  violation  of  the  provisions 
of  the  contract. 

3.  The  assessment  of  legal  fees  against  any  monies  being  held  by 
the  City  and  County  on  behalf  of  the  contending  parties.  A 
document  shall  be  signed  by  the  party  to  the  contract  to 
provide  that  the  City  and  County  can  apply  such  sanction  as 
the  remedy  for  discrimination  or  noncompliance. 

VI.  AMENDMENTS  TO  RULES  AND  REGULATIONS 

A.  Any  issues  not  handled  by  these  Rules  and  Regulations  prior  to  the 
date  on  which  amendments  take  effect  are  to  be  referred  to  the 
Director  and  the  decision  will  be  made  by  the  Commission,  seeking 
guidance  from  existing  Federal  and  State  regulations. 

B.  These  Rules  and  Regulations  take  effect  August  10,  1984,  and  are 
in  force  for  the  1984-85  fiscal  year. 

C.  The  Rules  and  Regulations  for  Ordinance  139-84  shall  be  reviewed 
by  the  Commission  no  later  than  March  30,  1985  and  shall  take 
effect  for  the  fiscal  year  beginning  July  1,  1985  and 
subsequently,  annually  or  as  the  Commission  deems  appropriate. 


Adopted  by:  The  Human  Rights  Commission  August  9,  1984 

[RULES][HJ-pa] 
8/10/84 
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REGULATIONS 

/MINORITY/WOMAN/LOCAL  BUSINESS  UTILIZATION  ORDINANCE 
*  CHAPTER  12D  OF  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE 
ORDINANCE  No.  175-89,  AS  AMENDED  BY  ORDINANCE  NO.  190-91 

Effective  Date:  November  1,  1991 


SUMMARY:  The  Human  Rights  Commission  ("HRC")  adopts  these  rules  and 
regulations  pursuant  to  Section  12D.6(A)4  of  the  Minority  /Woman/ Local 
Business  Utilization  Ordinance  (MBE/WBE/LBE  Ordinance  -  W,  codified  as 
Administrative  Code  Chapter  12D.  These  regulations  supersede  all  existing 
Minority  Business  Enterprise  (MBE),  Woman  Business  Enterprise  (WBE),  and 
Local  Business  Enterprise  (LBE)  regulations  and  administrative  requirements 
concerning  MBE/WBE/LBE  programs  that  the  Human  Rights  Commission  or 
any  other  department  of  the  City  and  County  of  San  Francisco  has  issued  prior 
to  the  effective  date  of  these  regulations.  HRC  Small  Business  Enterprise  (SBE) 
regulations  for  construction,  and  architect/ engineer  contract,  duly  adopted  by 
the  Human  Rights  Commission  prior  to  July  1,  1989,  are  hereby  repealed. 
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I.  DEFINITIONS 

The  below  listed  definitions  are  in  addition  to  those  set  forth  in  Section  12D.5.  of 
the  Ordinance.   Please  refer  to  those  definitions  when  consulting  these  regulations. 

"Day"  or  "days"  when  referring  to  a  time  period  within  which  an  action  must  be 
taken  shall  mean  business  days  and  not  calendar  days. 

"Ordinance"  shall  refer  to  Ordinance  No.  175-89.  as  amended  by  Ordinance  No. 
190-91,  known  as  the  Minority /Woman/Local  Business  Utilization  Ordinance  -  II  and  codified 
as  Chapter  12D  of  the  San  Francisco  Administrative  Code. 

"Waiver"  shall  refer  to  an  action  by  the  Director  excusing  a  department's  duty  to: 
(1)  use  good  faith  efforts  to  solicit  and  obtain  quotes,  bids  or  proposals  from  MBEs  and  WBEs; 
and  (2)  to  apply  MBE,  WBE.  and/or  LBE  bid  preferences  to  a  particular  contract  in  accordance 
with  Section  12D.  13.  of  the  Ordinance.  A  waiver  is  limited  to  the  term  of  the  contract  for 
which  the  waiver  is  sought. 

n.  POWERS  AND  DUTIES  OF  THE  HUMAN  RIGHTS  COMMISSION 

A.  The  Commission's  powers  and  duties  are  set  forth  in  Sections  12D.6(A)  and  (D), 
12D.13.,  12D.15..  and  12D.16.  of  the  Ordinance. 

B.  A  community  advisory  committee  of  not  less  than  1 1  members,  comprised  of  persons 
from  local  business  groups,  city,  state,  or  federal  governmental  agencies  and  community 
organizations,  shall  be  appointed  by  the  Chair  of  the  Commission.  The  committee  shall  meet 
at  least  quarterly  and  at  the  call  of  the  Chair  of  the  committee.  The  Chair  of  the  committee 
shall  be  a  member  of  the  Commission. 

HI.     .    POWERS  AND  DUTIES  OF  THE  DIRECTOR  OF  THE  HUMAN  RIGHTS  COMMISSION 

A.  The  powers  and  duties  of  the  Director  are  set  forth  in  Sections  12D.6(B),  (C),  and  (D), 
12D.8(C).  (G),  and  (H),  12D.10(C),  12D.11(C)(4),  12.D.12,  12D.13.,  12D.14,  12.D.  15(F)  of  the 
Ordinance. 

B.  In  addition  to  the  powers  and  duties  set  forth  in  the  Ordinance  the  Director  shall 
also: 

1.  Notify  the  Commission  of  complaints. 

2.  Notify  the  Commission  of  noncompliance  issues. 

3.  Report  to  the  MBE/WBE/LBE  Advisory  Committee  on  all  waivers. 

4.  Have  such  powers  and  duties  as  are  provided  by  these  regulations. 

rV.         POWERS  AND  DUTIES  OF  DEPARTMENTS 

A.  The  powers  and  duties  of  departments  are  set  forth  in  Sections  12D  8(B)-(H) 
12D.9(B).  12D.10(B)-(D),  12D.11(A)(2).  12D.11(B)  and  (C).  12D.12.  and  12D. 15(A)  of  the 
Ordinance. 


B.  When  a  department  receives  bids  on  a  proposed  project,  the  bids  of  each  certified 
MBE/WBE/LBE  shall  be  reduced  by  an  amount  equal  to  five  percent  (5%).  seven  and  one  half 
percent  (7'/;%).  or,  where  applicable,  ten  percent  (10%)  of  that  business'  bid. 

C.  The  awarding  of  Professional  Services  contracts  is  governed  by  Section  12D.1 1(C)  of 
the  Ordinance.  In  addition  to  the  provisions  contained  in  that  section: 

1 .  All  consultant  selection  panels  and  awarding  officers  shall  apply  the 
bid/rating  preferences  to  each  stage  of  the  selection  process,  e.g.  prequalification  (if 
applicable),  proposals  and  interviews.  Each  evaluator  shall  score  each  consultant  on  a 
point  system  based  on  a  predetermined  evaluation  criteria  and  predetermined  point 
value.  The  bid/rating  preference  shall  be  applied  to  the  score  attained  by  the  MBE, 
WBE,  and/or  LBE  as  set  forth  in  the  Ordinance.  If  the  highest  score  is  attained  by  a 
MBE  or  WBE,  the  department  shall  enter  into  good  faith  negotiations  with  that 
consultant.   Subject  to  the  prior  approval  of  the  Director  and  upon  a  showing  that 
those  negotiations  were  undertaken  in  good  faith  with  the  aforementioned  MBE  or  WBE 
consultant,  a  department  may  award  the  contract  to  another  competing  consultant. 

2.  Scoring  shall  be  applied  as  follows: 

(a)  Each  evaluator  will  score  each  consultant  on  a  point  system  based 
upon  predetermined  evaluation  criteria  and  predetermined  point  value.  The 
selection  criteria  shall  be  based  solely  on  objective  factors  that  are  related  to  the 
ability  of  the  consultant  to  perform  the  proposed  project. 

(b)  After  each  presentation  is  completed,  panel  members  shall  tally  their 
raw  scores  and  transmit  them  to  the  HRC.  At  the  conclusion  of  the  interview, 
the  score  sheets  shall  be  forwarded  to  the  HRC  for  application  of  the  ratings 
preference. 

(c)  The  department  should  NOT  inform  the  panel  members  which  firms 
are  eligible  for  the  ratings  preference  at  any  stage  of  the  selection  process. 

(d)  The  panel  members  should  not  discuss  their  respective  scores  nor 
any  reference  to  ranking  among  themselves  until  the  selection  process  Is 
completed. 

(e)  All  panel  members  should  be  present  throughout  each  interview  at 
the  time  the  scoring  of  the  consultants  begin. 

3.  Human  Rights  Commission  staff  should,  if  necessary,  be  present  throughout 
the  entire  selection  process.  The  presence  of  HRC  staff  will  be  decided  by  the  Director, 
after  consultation  with  the  department. 

D.  Each  department  shall  be  responsible  for  the  public  posting  of  awards  made  by  that 
department. 

E.  Departments  should  count  MBE/WBE  participation  toward  meeting  MBE  and  WBE 
requirements  as  follows: 


1.  The  total  dollar  value  of  the  contract  awarded  to  the  MBE  or  WBE  is  counted 
toward  the  applicable  MBE  or  WBE  participation  goal. 

2.  The  total  value  of  a  contract  with  a  business  owned  and  controlled  by  a 
minority  woman  is  counted  75%  toward  meeting  the  MBE  goal  and  25%  toward  the 
goal  for  WBEs. 

F.  In  the  solicitation  of  bids  for  informal  contracts,  i.e..  those  that  do  not  go  through 
the  formal  bid  process,  the  department  shall: 

1.  For  construction/facility  maintenance  contracts  under  $50,000.  obtain  at  least 
three  (3)  written  bids.   Bids  should  be  solicited  in  the  following  priority:  (a)  MBE  or 
WBE.  (b)  combination  of  MBE.  WBE,  or  LBE.  (c)  LBE.  (d)  combination  of  LBE  and 
outside  San  Francisco.  The  appropriate  preference  points  will  be  awarded  depending 
on  whether  the  bidder  is  a  MBE,  WBE.  and/or  LBE. 

2.  For  professional  services  contracts  of  $10,000  or  less,  contact  all  firms  listed  in 
the  MBE/WBE  Directory  which  perform  that  type  of  work.  Thereafter,  the  solicitation 
priorities  outlined  in  IV.F.l  above  should  be  followed. 

G.  Departments  shall  include  the  relevant  HRC  attachments  to  the  solicitation  for  bid 
or  request  for  proposal  documents.  The  HRC  attachments  for  construction,  purchasing, 
general  and  professional  services  explain  in  detail  the  applicable  procedures  that  govern  the 
procurement  process  and  provide  forms  that  contractors  must  use  when  they  seek  to  invoke 
the  bid  preferences.  The  HRC  attachments  are  incorporated  herein  by  reference  as  though 
fully  set  forth. 

H.  Bid  preferences  should  not  be  applied  to  MBEs  or  WBEs  which  provide  brokerage, 
referral  or  temporary  employment  services  unless  the  request  for  proposal  or  bid  specifications 
specifically  states  the  need  for  these  services  in  the  proposed  project. 

I.  Pursuant  to  Section  12D.8(B)  of  the  Ordinance,  departments  shall  divide,  to  the 
extent  feasible,  large  projects  into  smaller  projects  and  shall  submit  all  large  proposals  to  the 
Director  for  review. 

J.  As  provided  in  Section  12D.12  of  the  Ordinance,  all  departments  are  to  make  good 
faith  efforts  to  use  the  services  of  MBEs  and  WBEs  in  those  contracts  to  which  the  race  and 
gender  conscious  bid  preferences  do  not  apply. 

V.  CERTIFICATION  -  MBEs /WBEs 

A.  Section  12D.6(B)1.  of  the  Ordinance  empowers  the  Director  to  certify  businesses  as 
bona  fide  MBEs/WBEs/LBEs.  In  order  to  be  certified  as  a  MBE,  WBE  and/or  LBE  the 
business  must  meet  the  definition  of  MBE,  WBE  and/ or  LBE  as  provided  by  Section  12D.5.  of 
the  Ordinance. 

B.  Bona  fide  minority  group  membership  shall  be  established  on  the  basis  of  the 
business  owner's  claim,  under  penalty  of  perjury,  that  he  or  she  is  a  member  of  a  minority 
group  identified  in  the  Ordinance.  The  Director  may  also  request  production  of  any  records 
that  support  a  claim  that  the  owner  is  a  member  of  a  minority  group  identified  in  the 
Ordinance. 


C.  An  eligible  MBE  or  WBE  shall  be  an  independent  business.    In  determining  whether 
a  business  was  established,  the  adequacy  of  its  resources  for  the  scope  of  work  under  a 
proposed  contract,  financial  independence,  the  extent  of  equipment  leasing,  and  relationships 
with  non-minority  firms  will  be  examined. 

D.  The  firm  shall  not  be  subject  to  any  formal  or  informal  restrictions  which  limit  the 
customary  discretion  of  the  minority  or  woman  owner. 

E.  If  there  are  part-owners  of  the  firm  who  are  not  minorities  or  women  and  who  are 
disproportionately  responsible  (according  to  percent  or  degree  of  ownership)  for  the  operation 
of  the  firm,  then  the  firm  is  not  controlled  by  minorities  or  women  and  shall  not  be  considered 
an  eligible  MBE  or  WBE.  Where  the  actual  day-to-day  management  of  the  firm  is  handled  by 
individuals  other  than  the  owner,  those  persons  who  have  the  ultimate  power  to  hire  and  fire 
the  managers  shall  be  considered  as  controlling  the  business. 

F.  All  securities  constituting  ownership  and/or  control  of  a  business  entity  for  purposes 
of  establishing  it  as  a  MBE  or  WBE  shall  be  held  directly  by  minorities  or  women.   No 
securities  held  in  trust  shall  be  considered. 

G.  The  contributions  of  capital  and  expertise  by  the  minority  or  woman  owner  to 
acquire  their  interests  in  the  firm  shall  be  real  and  substantial.   Examples  of  insufficient 
contributions  include  a  note  payable  to  the  firm  or  to  those  of  its  part-owners  who  are  neither 
minorities  nor  women,  or  the  mere  participation  as  an  employee,  rather  than  as  a  manager. 

H.  The  MBE/WBE  shall  possess  a  valid  California  license  for  the  type  of  work  it 
performs,  if  such  license  is  required  by  State  law. 

I.  A  business  requesting  to  be  certified  as  a  MBE  or  WBE  shall  supply  the  HRC  with  all 
such  additional  information  as  the  HRC  may  deem  relevant  in  order  to  make  a  determination 
of  such  status. 

J.  The  owner  of  the  firm  will  sign  a  declaration  swearing  to  the  truth  and  accuracy  of 
all  statements  made  and  material  submitted  to  the  HRC.  including  additional  Information,  in 
applying  for  certification. 

K.  A  change  in  ownership  of  a  firm  from  majority  to  all  or  mostly  all  minority  ownership 
>vill  be  carefully  scrutinized.  The  following  factors  shall  be  considered: 

1.  The  reasons  for  the  timing  of  the  change  in  the  ownership  of  the  business 
relative  to  the  time  that  bids  are  opened  or  proposals  are  considered; 

2.  Whether  an  employee-owner  who  had  a  previous  or  continuing  employee- 
employer  relationship  between  or  among  present  owners  has  management 
responsibilities  and  capabilities; 

3.  Whether  the  interest  of  the  non-MBE  or  non-WBE  conflicts  with  the  ownership 
and  control  requirements  of  the  Ordinance. 
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VI.  CERTIFICATION  -  LBEs 

A.  Bona  fide  Local  Business  Enterprise  (LBE)  status  shall  be  established  on  the  basis  of 
the  owner's  claim,  under  penalty  of  perjury,  that  the  business'  office  is  located  within  the  City 
and  County  of  San  Francisco.  The  business  must  meet  the  definition  of  LBE  as  provided  by 
Section  12D.5  of  the  Ordinance  and  must  meet  the  requirements  of  Section  12D.6(B)1.  of  the 
Ordinance. 

B.  In  addition  to  the  requirements  set  forth  in  the  Ordinance,  the  LBE  must  also 
establish  that: 

1.  The  business  is  an  economically  disadvantaged  business  which  is  an 
independent  and  continuing  business  for  profit  and  which  performs  a  commercially 
useful  function; 

2.  The  business  has  been  located  and  doing  business  in  San  Francisco  for  at 
least  six  (6)  months  preceding  its  application  for  certification  as  a  local  business. 

3.  The  business  is  listed  in  the  Permits  and  License  Tax  Paid  File  with  a  San 
Francisco  business  street  address  and  possesses  or  is  eligible  to  receive  a  current 
Business  Tax  Registration  Certificate  at  the  time  of  the  application  for  certification  as  a 
local  business.   Post  Office  Box  numbers  shall  not  suffice  to  establish  status  as  a 
"Local  Business". 

4.  The  type  of  ownership  (sole  proprietorship,  partnership,  or  corporation)  is  to 
be  specified  and  substantiating  documentation  is  to  be  provided. 

C.  A  business  which  seeks  to  be  certified  as  a  local  business  and  which  is  located  in  a 
residence  in  San  Francisco  must  additionally  substantiate  that: 

1.  No  office  is  located  outside  of  the  home  for  this  business  activity; 

2.  The  income  tax  return  filed  for  the  previous  year  claimed  a  business 
deduction  for  this  office  unless  newly-established. 

D.  A  business  requesting  to  be  certified  as  a  LBE  shall  supply  the  HRC  with  all  such 
additional  information  such  as  income  tax  returns  as  the  HRC  may  request  in  order  to  make  a 
determination  of  such  status.  All  documents  submitted  must  be  notarized  attesting  to  their 
accuracy. 

VII.  JOINT  VENTURES 

A.  A  business  which  is  bidding  or  competing  for  City  contracts  may  associate  with 
certified  MBE  or  WBE  contractors  to  compete  for  contracts  as  a  joint  venture.  Joint  ventures 
receive  bid  preferences  depending  upon  the  MBE  or  WBE  percentage  of  participation  (Section 
12D.8.(B)2.  of  the  Ordinance). 


B.  Application  of  Bid  Preferences  to  Joint  Ventures  -  Construction 

1.  If  a  joint  venture  is  bidding  on  a  construction  contract  then  in  order  to  be 
eligible  for  a  bid  preference  each  joint  venture  partner  must  have  the  license  which  is 
appropriate  for  the  project  as  required  by  the  department. 

2.  Exceptions  to  the  requirement  set  forth  in  VII. B.  1  will  be  made  on  a  case  by 
case  basis  by  the  Director,  upon  a  showing  by  the  joint  venture  that  the  granting  of  the 
exception  will  further  the  purposes  of  the  Ordinance. 

C.  If  a  joint  venture  is  bidding  on  a  single  trade  project,  then  each  of  the  joint  venture 
partners  must  possess  the  requisite  specialty  license  for  that  trade. 

D.  The  MBE  or  WBE  partner  must  be  responsible  for  a  clearly  defined  portion  of  the 
work  to  be  performed  during  the  project.  This  work  must  be  of  the  same  or  similar  type  of 
work  performed  in  the  normal  course  of  business  of  the  MBE  or  WBE  partner.  The  portion  of 
the  work  to  be  performed  by  the  MBE  or  WBE  partner  must  be  set  forth  in  detail  and 
separately  from  the  nonMBE/WBE  partner  in  the  Joint  Venture  Participation  Form  (HRC  Form 
Number  5). 

E.  Each  member  of  the  joint  venture  must  perform  a  "commercially  useful  function"  as 
that  term  is  defined  by  Section  12D.5  of  the  Ordinance. 

F.  The  nonMBE/WBE  partner  should  not  perform  for  the  MBE/WBE  partner  unless 
permission  is  granted  by  the  Director  for  good  cause  shown.   Included  in  this  prohibition  is  the 
leasing  by  the  MBE/WBE  partner  of  equipment  or  property  from  the  nonMBE/WBE  partner 
and  the  hiring  of  the  nonMBE/WBE  partner's  employees. 

G.  Responsibilities  of  the  MBE  or  WBE  partner. 

1.  The  MBE  or  WBE  partner  must  share  in  the  ownership,  control,  management 
responsibilities,  risks,  and  profits  of  the  Joint  venture  in  proportion  with  its  level  of 
participation  in  the  project. 

2.  The  MBE/WBE  partner  must  perform  work  that  is  commensurate  with  its 
experience. 

3.  The  MBE/WBE  partner  must  use  its  own  employees  and/or  equipment  to 
perform  its  portion  of  the  project. 

H.  A  joint  venture  must  submit  a  Joint  Venture  Management  Plan  and/or  a  Joint 
Venture  Agreement,  containing  but  not  limited  to  the  following: 

1 .  Identifying  the  financial  contribution  of  each  partner. 

2.  A  list  of  the  personnel  and  equipment  used  by  each  partner. 

3.  A  detailed  breakdown  of  the  responsibility  of  each  partner. 

4.  An  explanation  how  the  profits  and  losses  will  be  distributed. 
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5.  The  bonding  capacity  of  each  partner. 

6.  Any  management  or  incentive  fees  for  any  one  of  the  partners. 

I.  The  management  plan  shall  be  subject  to  the  approval  of  the  HRC  and  any  changes 
must  also  receive  the  prior  approval  of  the  HRC. 

J.  A  business  requesting  to  be  certified  as  an  MBE/WBE  Joint  Venture  shall  supply  the 
HRC  with  all  such  additional  information  as  the  HRC  may  deem  relevant  in  order  to  make  a 
determination  of  such  status. 

K.  Each  joint  venture  must  complete  and  file  with  the  HRC  a  Joint  Venture  Exit  Report 
prior  to  receiving  final  payment  from  the  City.  The  report  must  be  completed  in  full  and 
Include  the  submission  of  required  records  and  invoices. 

VIII.       PROCEDURES  FOR  THE  GRANTING  OF  REQUESTS  FOR  WAIVERS 

A.  Section  12D.13  of  the  Ordinance  gives  the  Director  the  power  to  waive  the  race  and 
gender-conscious  bid  preferences  and  good  faith  efforts  requirements  of  the  Ordinance  under 
the  following  circumstances: 

1.  Sole  Source  waivers.  A  waiver  shall  be  granted  if  there  is  only  one  vendor 
readily  available  to  supply  the  needed  goods  or  services  to  the  City. 

2.  Emergency  contract  waivers.   A  waiver  shall  be  granted  if: 

(a)  the  contract  is  necessary  to  respond  to  an  emergency  which 
endangers  the  public  health  or  safety; 

(b)  there  is  no  time  to  apply  the  bid  preferences; 

(c)  no  MBEs  and/or  WBEs  capable  of  performing  the  work  are 
immediately  available. 

3.  Local  business  bid  preference  waivers.   Waivers  of  the  local  bid  preference 
shall  be  granted  if: 

(a)  the  contract  is  in  excess  of  five  million  dollars;  and 

(b)  sufficient,  qualified  LBEs  capable  of  providing  the  needed  goods  and 
services  required  by  the  contract  are  unavailable;  and 

(c)  sufficient  qualified  businesses  outside  San  Francisco  are  available;  or 

(d)  the  application  of  the  LBE  bid  preference  would  result  in  significantly 
higher  additional  costs  to  the  City  if  the  waiver  of  the  bid  preference  is  not 
granted. 

B.  Departments  are  encouraged  to  keep  lists  of  MBEs  and  WBEs  to  use  in  emergency 
situations. 

C.  Emergency  situations  are  distinct  from  those  occasions  when  there  is  time,  no 
matter  how  limited,  to  contact  several  contractors  and  receive  bids,  even  though  the  work 
must  start  as  soon  as  possible.   In  those  cases  departments  are  required  to  apply  bid 
preferences  and  to  make  good  faith  efforts  to  find  MBEs  and  WBEs.   Emergency  waiver 
requests  in  these  kinds  of  situations  are  inappropriate. 


■ 


D.  Requests  for  waivers  should  be  made  only  on  Waiver  Request  Forms,  which  are 
available  from  the  HRC.  These  forms  must  be  filled  out  completely  and  the  requested 
documentary  information  attached.   If  an  emergency  waiver  is  being  requested,  the  nature  of 
the  emergency  must  be  noted  on  the  form. 

E.  A  request  for  a  waiver  must  be  submitted  prior  to  the  award  of  a  contract.   No  waiver 
will  be  granted  if  the  request  is  submitted  after  the  contract  has  been  awarded. 

F.  The  HRC  shall  respond  to  sole  source  and  local  business  bid  preference  waiver 
requests  within  five  (5)  days  after  receipt  of  the  request.   Emergency  waiver  requests  will  be 
responded  to  within  twenty-four  (24)  hours  after  receipt. 

G.  If  a  waiver  request  is  approved,  the  department  may  continue  the  procurement 
process  on  the  specific  contract  for  which  it  requested  a  waiver  and  is  not  required  to  apply 
the  bid  preferences  or  make  the  good  faith  efforts  required  by  the  Ordinance. 

H.  If  a  waiver  request  is  denied,  the  department  must  follow  the  mandates  of  the 
Ordinance. 
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IX.  REPORTING  DEADLINES  UNDER  THE  ORDINANCE 

July  1  Director  informs  Controller  of  the  data  each  department  is  required  to  provide 

the  Controller  on  each  contract  award. 

Mayor  issues  notices  to  all  City  departments  regarding  MBE/WBE  goals,  good 
faith  efforts,  data  each  department  is  required  to  provide  Controller. 

Dec.  31  All  departments  and  contract  awarding  authorities  report  annually  to  the  Mayor 

on  their  progress  in  the  preceding  fiscal  year  toward  achievement  of  the  MBE 
and  WBE  participation  goals.  Departments  shall  also  report  on  the  use  of  and 
the  success  or  failure  of  their  good  faith  efforts  in  meeting  the  MBE  and  WBE 
participation  goals. 


May 


Quarterly 
Reports 


March  1  Commission  submits  its  annual  report  to  Mayor,  Board  of  Supervisors,  Chief 

Administrative  Officer  on  the  progress  of  the  City  towards  meeting  goals 
(12D.3.),  including  identification  of  problems  and  specific  recommendations  for: 
(1)  discontinuing  the  race  or  gender  conscious  bid  preferences  in  those  cases 
where  the  bid  preferences  have  remedied  the  identified  discrimination  against 
MBEs  and  WBEs;  and  (2)  improving  the  City's  performance  In  remedying  the 
identified  discrimination  against  MBEs  and  WBEs. 

Director  transmits  to  Board  of  Supervisors  proposed  amendments  to  Ordinance 
and  utilization  indices. 

Board  of  Supervisors  acts  on  HRC  recommendations  by  3rd  Board  meeting  In 

May. 

Director  reports  to  Commission  on  whether  the  goals  of  Section  12D.3 
have  been  met. 

Annual  Director,  annually  and  more  often  if  necessary,  analyzes  data  on 

Reports  "percent  availability"  of  MBEs  and  WBEs  to  identify  failing  and  successful  areas; 

includes  this  information  in  March  report  to  Board. 

City  Treasurer,  Controller,  Health  Service  System  and  Retirement  Board  report 
to  Director,  with  copies  to  Mayor  or  CAO,  their  particular  utilization  of 
MBE/WBEs. 

X.  COMPLAINT  PROCEDURES 

A.  Complaints 

1.  Written  complaints  may  be  filed  with  to  the  Commission  by  any  person,  as 
defined  by  Section  12D.5  of  the  Ordinance,  claiming  to  be  aggrieved  by  a  contractor  or 
City  department's  noncompliance  with  the  Ordinance. 

2.  Agencies,  boards  and  commissions  of  the  City  and  County  of  San  Francisco, 
other  than  the  Commission,  may  also  file  complaints  under  this  section. 
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3.  Written  complaints  challenging  (a)  the  application  of  the  MBE  and/or  WBE 
bid  preference  to  an  industry  or  profession  or  (b)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  on  the  basis  that  the  MBE  or  WBE's  bid  price  is  not 
attributable  to  the  effects  of  past  discrimination,  shall  be  filed  pursuant  to  the 
procedures  set  forth  in  Section  XI. 

B.  Contents  of  Complaint 

Complaints  must  be  signed  by  the  complainants  or  their  authorized 
representative  and  must  contain  the  following  information:  (1)  name  and  address 
(including  phone  number)  of  the  complainant,  (2)  name  and  address  of  the  person  who 
committed  the  alleged  violation,  (3)  a  description  of  the  act  or  acts  considered  to  be  a 
violation,  and  (4)  other  pertinent  Information  which  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

C.  Incomplete  Information 

Where  a  complaint  contains  incomplete  information,  the  Director  shall  seek  the 
needed  additional  information  from  the  complainant.   If  the  information  Is  not 
furnished  to  the  Director  within  sixty  (60)  days  of  such  request,  the  case  may  be  closed. 


D.  Place  and  Time  of  Filing 

The  complaint  may  be  filed  in  person  or  by  mall  addressed  to  the  Director  at  the 
Commission  offices.    Such  complaint  should  be  filed  as  soon  as  practicable  but  must 
be  filed  within  one  hundred  eighty  (180)  days  from  the  date  of  the  alleged  violation, 
unless  the  time  for  filing  is  extended  by  the  Director  for  good  cause  shown. 

E.  Amendment  of  Complaint 

A  complaint  may  be  amended  in  writing  by  the  complainant  within  five  (5)  days 
of  the  filing  of  the  complaint. 

F.  Withdrawal  of  Complaint 

A  complaint  may  be  withdrawn  by  the  complainant  by  submitting  to  the 
Director  a  written  declaration  sworn  under  penalty  of  perjury  that  the  complaint  is 
being  withdrawn. 

G.  Investigation 

The  Director  shall  institute  a  prompt  investigation  of  each  complaint  and  shall 
be  responsible  for  developing  a  complete  case  record. 

H.  Resolution  of  Matters 

1 .  If  the  complaint  investigation  shows  no  violation  of  the  Ordinance  or 
regulations,  the  complainant  shall  be  so  notified,  with  copies  to  the  department  and/or 
contractor.    Within  thirty  (30)  days  the  complainant  may  request  review  by  the 
Commission  of  such  finding  or  decision. 
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2.  Where  the  investigation  indicates  a  violation  of  the  Ordinance  and/or  the 
regulations,  then  the  Director  shall  follow  the  procedures  for  noncompliance  set  forth  in 
Section  XII  of  the  regulations. 

XI.         PROCEDURES  FOR  CHALLENGING  MBE/WBE  BID  PREFERENCES 

A.  Complaints 

1.  Written  complaints  challenging  (a)  the  application  of  the  MBE  and/or  WBE 
bid  preference  to  an  industry  or  profession  or  fb)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  on  the  basis  that  the  MBE  or  WBE's  bid  price  is  not 
attributable  to  the  effects  of  past  discrimination,  shall  be  submitted  to  the  Director 
according  to  the  following  procedures. 

2.  Any  person  or  firm  aggrieved  by  the  application  of  the  MBE  and/or  WBE  bid 
preference  and  which  seeks  to  challenge  (a)  the  City's  application  of  the  MBE  or  WBE 
bid  preference  to  an  industry  or  profession,  or  (b)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  on  the  basis  that  the  MBE  or  WBE's  bid  price  is  not 
attributable  to  the  effects  of  past  discrimination,  shall  file  a  complaint  challenging  the 
bid  preference  before  commencing  an  action  in  a  court  of  competent  Jurisdiction. 

B.  Contents  of  Complaints 

A  complaint  filed  pursuant  to  this  section  shall  contain  the  following: 

1.  The  full  name  and  address  of  the  complainant. 

2.  A  plain  and  concise  statement  of  the  facts  and  evidence  upon  which  the 
complainant  relies  for  challenging  the  application  of  the  MBE  and/or  WBE  bid 

..     preference  to  an  industry  or  profession,  or  for  challenging  the  granting  of  a  preference 
to  a  particular  MBE  or  WBE. 

3.  Notarized  affidavits,  statistical  studies  or  any  other  evidence  upon  which  the 
complaint  is  based. 

C.  Time  and  Method  of  Filing 

1.  A  complaint  filed  pursuant  Section  XI.A.  1(a)  or  (b)  may  be  filed  at  any  time, 
except  if  the  complaint  arises  from  the  award  of  a  particular  contract. 

2.  If  a  complaint  filed  pursuant  to  Section  XI .A.  1(a)  or  (b)  arises  from  the  award 
of  a  particular  contract,  then  the  complaint  must  be  filed  within  five  (5)  business  days 
of  the  announcement  of  the  award. 

3.  The  complaint  may  be  filed  in  person  or  by  mail  addressed  to  the 
Commission's  offices. 

D.  Amendment  of  Complaint 

The  Director  may  allow  the  complainant  to  amend  a  complaint  filed  under  this  section 
upon  a  showing  of  good  cause  by  the  complainant. 
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E.  Withdrawal  of  Complaint 

A  complaint  may  be  withdrawn  by  the  complainant  by  submitting  to  the  Director  a 
tvritten  and  notarized  statement  that  the  complaint  is  being  withdrawn. 

F.  Actions  by  Director 

1.  Within  fifteen  (15)  business  days  from  the  filing  of  a  complaint  the  Director 
shall: 

(a)  Review  the  complaint  and  evidence  upon  which  the  complaint  is 
based;  and 

(b)  Respond  to  the  complainant  in  the  manner  described  in  Sections 
XI.F.2  or  3. 

2. (a)(1)  If  the  Director  concludes  that  the  complaint  establishes  good  cause  to 
discontinue  the  challenged  MBE  and  or  WBE  bid  preferences  to  an  industry  or 
profession,  the  Director,  with  the  advice  of  the  City  Attorney,  shall  issue  a  notice  to  all 
department  heads,  the  Mayor,  the  Board  of  Supervisors  and  the  Chief  Administrative 
Officer  that,  effective  upon  a  date  certain,  the  MBE  and/or  WBE  bid  preference  shall 
not  be  applied  to  the  relevant  industry  or  profession  pending  a  hearing  by  the 
Commission  and  action  by  the  Board  of  Supervisors. 

(a)(2)  Within  five  (5)  days  after  the  notice  specified  in  Section  XI.F.2(a)(l)  Is 
issued,  the  Director  shall  schedule  the  complaint  for  hearing  before  a  hearing  officer 
pursuant  to  Section  VIII  of  these  regulations. 

(b)  If  the  Director  concludes  that  the  complaint  establishes  by  clear  and 
convincing  evidence  that  a  particular  MBE  or  WBE  should  not  be  granted  a  race  or 
gender  conscious  bid  preference,  the  Director  shall  revoke  or,  where  applicable,  deny 
the  certification  of  the  MBE  or  WBE.  The  Director's  decision  is  final  and  not  appealable 
to  the  Commission. 

3. (a)  If  the  Director  concludes  that  the  complaint  does  not  establish  good  cause 
to  discontinue  the  challenged  bid  preference  the  Director  shall  so  inform  the 
complainant  and  schedule  the  complaint  for  a  hearing  before  a  hearing  officer  pursuant 
to  Section  XIII  of  these  regulations. 

(b)  If  the  Director  concludes  that  the  complaint  does  not  establish  by  clear  and 
convincing  evidence  that  the  challenged  bid  preference  should  be  disallowed,  the 
Director  shall  notify  the  complainant  and  the  particular  MBE  or  WBE.  The  Director's 
decision  is  final  and  not  appealable  to  the  Commission. 

G.  Priority 

A  complaint  filed  pursuant  to  this  section  shall  have  priority  for  hearing  over  all  other 
complaints  filed  pursuant  to  Section  12D  of  the  Administrative  Code. 
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H.  Decision  of  the  Commission 

1.  In  cases  where  the  complainant  proves  by  a  preponderance  of  the  evidence 
that,  consistent  with  the  requirements  of  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution,  the  MBE  and/or  WBE  bid  preferences 
cannot  be  applied  to  an  industry  or  profession  because  MBE/WBE  participation  in  the 
relevant  City  contracts  has  reached  parity  with  the  numbers  in  the  relevant  business 
community  and  MBE/WBEs  no  longer  suffer  from  a  discrimination  induced  competitive 
disadvantage  in  the  applicable  industry  or  profession,  the  Commission  shall: 

(a)  issue  a  notice  to  all  departments,  the  Mayor,  Chief  Administrative 
Office  and  the  Board  of  Supervisors  that  the  challenged  MBE  and/or  WBE  bid 
preference  shall  be  suspended;  and 

(b)  request  the  City  Attorney  to  prepare  legislation  amending  the 
Ordinance  to  delete  the  challenged  MBE  and/or  WBE  bid  preference. 

2.  In  cases  where  the  complainant  does  not  sustain  his  or  her  burden  of  proof, 
the  Commission  shall  dismiss  the  complaint. 

XII.        PROCEDURES  TO  DETERMINE  NONCOMPLIANCE 

A.  Noncompliance  by  Contractors 

1.  In  cases  where  the  Director  believes  that  a  contractor  has  acted  in  good  faith 
but  is  in  noncompliance,  the  procedures  specified  in  Section  12D.  14. (B)  of  the 
Ordinance  shall  be  followed. 

2.  Wilful  or  Bad  Faith  Noncompliance  by  Contractors 

(a)  In  cases  where  the  Director  has  cause  to  believe  that  any  bidder  or 
contractor  has  wilfully  failed  to  comply  with  any  of  the  provisions  of  the 
Ordinance,  rules  and  regulations  adopted  pursuant  to  the  Ordinance,  or 
contract  provisions  pertaining  to  MBE  or  WBE  participation,  the  Director  is 
empowered  to  conduct  an  investigation. 

(b)  An  investigation  initiated  under  Section  XII.A(2)(a)  shall  be  completed 
within  ninety  (90)  days. 

(c)  If  the  investigation  establishes  that  a  contractor  has  wilfully  violated 
the  provisions  of  the  Ordinance  or  these  regulations,  the  Director  shall  prepare 
a  written  Notification  of  Results  of  Investigation  (NORJ)  within  20  days  of  the 
completion  of  the  investigation. 

(d)  The  Director  shall  send  the  Notification  of  Results  of  Investigation  to 
the  contractor  and  shall  also  afford  the  contractor  15  days  to  respond  in 
writing. 

(e)  Within  10  days  after  the  contractor  timely  submits  his  or  her  written 
response  to  the  NORI  the  Director  shall  schedule  a  meeting  with  the  contractor 
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to  allow  the  contractor  an  opportunity  to  be  heard  informally  with  respect  to  the 
findings  of  the  investigation. 

(f)  Within  1 5  days  after  the  meeting  with  the  contractor  as  set  forth  in 
Section  XII.A(2)(e)  above,  the  Director  shall  issue  his  final  written  findings  in  the 
matter.   In  those  cases  where  the  Director  finds  that  the  contractor  has  wilfully 
violated  the  provisions  of  the  Ordinance,  the  Director  shall  impose  sanctions  as 
set  forth  in  Section  12D.  14(C)  of  the  Ordinance. 

(g)  The  contractor  may  appeal  the  Director's  decision  to  the  Commission 
within  10  days  after  the  mailing  of  the  Director's  Findings.  The  hearing 
procedures  set  forth  in  Section  XIII  of  these  regulations  shall  apply  to  an  appeal 
under  this  subsection. 

-    (h)  An  appeal  by  a  contractor  to  the  Commission  shall  not  stay  the 
Director's  Findings. 

B.  Noncompliance  by  Contract  Awarding  Authority 

1.  If  the  Director  has  reason  to  believe  that  a  City  employee,  officer,  or 
department  has  wilfully  failed  to  comply  with  the  Ordinance  or  these  regulations,  the 
Director  shall  conduct  an  investigation.   Such  an  investigation  shall  be  completed 
within  forty-five  (45)  days. 

2.  If  the  Director  finds  noncompliance,  the  Director  shall  within  twenty  (20)  days 
of  the  completion  of  the  investigation  transmit  a  written  Finding  of  Noncompliance, 
specifying  the  nature  of  the  noncompliance  to:  (1)  the  contract  awarding  authority,  its 
employee  or  officer,  and  the  employee's  or  officer's  appointing  officer;  (2)  the 
Commission;  (3)  the  Mayor;  and  (4)  the  Chief  Administrative  Officer  (CAO)  for  those 
departments  under  the  CAO. 

3.  Within  thirty  (30)  days  after  sending  the  Finding  of  Noncompliance  the 
Director  shall  attempt  to  resolve  the  noncompliance  through  conference  and 
conciliation. 

4.  Should  the  conciliation  attempt  fail,  the  Director  shall,  within  twenty  (20) 
days  thereafter,  transmit  to  the  Commission  a  copy  of  the  Finding  of  Noncompliance 
along  with  a  statement  that  conciliation  was  attempted  and  failed. 

5.  At  the  Commission  meeting  immediately  following  receipt  of  the  notice 
specified  in  Section  XII. B.4,  the  Commission  shall  review  the  notice  and  vote  to  notify 
the  contract  awarding  authority,  the  Mayor  and/or  the  CAO  of  appropriate  action  to 
secure  compliance  with  the  Ordinance  by  the  employee  or  officer.  The  Commission  may 
recommend  specific  disciplinary  action  that  the  contract  awarding  authority  should 
take  against  the  employee  or  official  found  to  have  wilfully  violated  the  provisions  of  the 
Ordinance. 
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XIII.       HEARING  PROCEDURES 

A.  Upon  the  timely  filing  of  a  request  for  an  appeal  of  the  Director's  Findings,  the 
Director  shall  request  the  Chair  of  the  Commission  to  appoint  a  person  to  serve  as  a  Hearing 
Officer. 

B.  Except  as  otherwise  stated  in  Section  XI  of  these  regulations,  a  hearing  shall  be  set 
by  the  Hearing  Officer  within  30  days  of  a  request  for  an  appeal  before  the  Commission. 
Notice  of  the  time,  date  and  place  of  the  hearing  shall  be  made  to  the  parties  in  writing  by  mail 
not  less  than  10  days  prior  to  the  date  of  hearing,  and  shall  inform  the  parties  of  their  right  to 
representation  by  counsel. 

C.  The  hearing  shall  be  held  at  a  time  and  place  with  due  regard  to  the  convenience  of 
the  parties  and  witnesses. 

D.  Authority  and  Responsibilities  of  Hearing  Officer 

The  Hearing  Officer  shall  propose  findings  and  conclusions  to  the  Commission 
on  the  basis  of  the  record.   In  order  to  do  so  she/he  shall  have  the  duty  to  conduct  a 
fair  hearing,  to  take  all  necessary  action  to  avoid  delay,  and  to  maintain  order.   She/he 
shall  have  all  powers  necessary  to  those  ends,  including,  but  not  limited  to.  the  power 
to: 

1.  Hold  conferences  to  settle,  simplify,  or  determine  the  issues  in  the 
proceeding,  or  to  consider  other  matters  that  may  aid  in  the  expeditious  disposition  of 
the  proceeding  by  the  consent  of  the  parties  or  upon  his/her  own  motion; 

2.  Require  parties  to  state  their  position  with  respect  to  the  various  issues  in  the 
proceeding; 

3.  Require  parties  to  produce  for  examination  those  relevant  witnesses  and 
documents  under  their  control; 

4.  Administer  oaths; 

5.  Rule  on  motions,  and  other  procedural  matters; 

6.  Regulate  the  course  of  the  hearing  and  conduct  of  participants  therein; 

7.  Examine  and  cross  examine  witnesses  and  introduce  into  the  record 
documentary  or  other  evidence; 

8.  Receive,  rule  on,  exclude,  or  limit  evidence  and  limit  lines  of  questioning  or 
testimony  which  are  irrelevant,  immaterial,  or  unduly  repetitious; 

9.  Fix  time  limits  for  submission  of  written  documents  and  extend  time  limits 
established  by  these  regulations  upon  a  determination  that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  be  served  thereby; 

10.  Impose  appropriate  sanctions  against  any  party  or  person  failing  to  obey  an 
order  under  these  rules  which  may  include: 
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(a)  Refusing  to  allow  the  disobedient  party  to  support  or  oppose 
designated  claims  or  defenses,  or  prohibiting  it  from  introducing  designated 
matters  in  evidence; 

(b)  Excluding  all  testimony  of  an  unresponsive  or  evasive  witness  or 
determining  that  the  answer  of  such  witness,  if  given,  would  be  unfavorable  to 
the  party  having  control  over  him  or  her;  and 

(c)  Barring  any  party  or  person  from  further  participation  in  the  hearing; 

11.  Take  official  notice  of  any  material  fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional  matters  of  judicial  notice; 

12.  Request  the  Director  to  issue  subpoenas; 

13.  Take  any  action  authorized  by  these  rules. 

E.  The  parties  or  other  persons  participating  pursuant  to  this  section  have  the  right  to 
be  represented  by  counsel. 

F.  Appearance  of  Witnesses 

1.  A  party  wishing  to  procure  the  appearance  at  the  hearing  of  any  person 
having  personal  or  expert  knowledge  of  the  matters  in  issue  shall  serve  on  the 
prospective  witness  a  notice,  which  may  be  accompanied  by  an  administrative 
subpoena  Issued  by  the  Director,  setting  forth  the  time,  date  and  place  at  which  the 
witness  is  to  appear  for  the  purpose  of  giving  testimony.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness  is  to  bring  with  him  or  her  to  the  hearing,  if 
any.  A  copy  of  the  notice  shall  be  filed  with  the  Hearing  Officer  and  additional  copies 
shall  be  served  upon  the  opposing  parties. 

2.  It  shall  be  the  obligation  of  each  party  to  produce  for  examination  any  person, 
along  with  such  documents  as  may  be  requested,  at  the  time,  place,  and  date  set  forth 
In  the  notice,  if  that  party  has  control  over  such  person.   Each  party  shall  be  deemed  to 
have  control  over  its  officers,  agents,  employees,  and  members.   Due  regard  shall  be 
given  to  the  convenience  of  witnesses  in  scheduling  their  testimony  so  that  they  will  be 
detained  no  longer  than  reasonably  necessary. 

3.  The  party  or  prospective  witness  may  file  an  objection  within  five  (5)  days 
after  the  notice  specified  in  Section  XIII. F.  1  is  served,  stating  with  particularity  the 
reasons  why  the  party  cannot  produce  a  requested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with  respect  to  such  objection  or  failure  to  produce  a 
witness. 

G.  Evidence;  Testimony 

Formal  rules  of  evidence  shall  not  apply,  but  rules  or  principles  designed  to  assure 
production  of  the  most  probative,  relevant,  and  material  evidence  available  shall  be  applied. 
Testimony  shall  be  given  orally  by  witnesses  at  the  hearing.  A  witness  shall  be  available  for 
cross  examination,  and,  at  the  discretion  of  the  Hearing  Officer,  may  be  cross  examined 
without  regard  to  the  scope  of  direct  examination  as  to  any  matter  which  is  relevant  and 
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material  to  the  proceeding.   The  Hearing  Officer  may  exclude  evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious. 

H.  Objections;  Exceptions;  Offer  of  Proof 

1.  If  a  party  objects  to  the  admission  or  rejection  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any  examination  or  cross  examination  or  the  failure  to  limit 
such  scope,  he  or  she  shall  state  briefly  the  grounds  of  such  objection.   Rulings  on  all 
objections  shall  appear  in  the  record.   Only  objections  made  on  the  record  may  be 
relied  upon  subsequently  in  the  proceedings. 

2.  Formal  exception  to  an  adverse  ruling  is  not  required.   Rulings  by  the 
Hearing  Officer  shall  not  be  appealed  prior  to  the  transfer  of  the  case  to  the 
Commission,  but  shall  be  considered  by  the  Commission  upon  the  filing  of  exceptions 
to  the  Hearing  Officer's  recommendations  and  conclusions. 

3.  An  offer  of  proof  made  in  connection  with  an  objection  taken  to  any  ruling 
excluding  proffered  oral  testimony  shall  consist  of  a  statement  of  the  substance  of  the 
evidence  which  counsel  contends  would  be  adduced  by  such  testimony;  and.  If  the 
excluded  evidence  consists  of  evidence  in  written  form  or  consists  of  reference  to 
documents,  a  copy  of  such  evidence  shall  be  marked  for  identification  and  shall 
accompany  the  record  as  the  offer  of  proof. 

I.  Ex  Parte  Communications 

The  Hearing  Officer  shall  not  consult  any  person,  or  party,  on  any  fact  in  issue  unless 
upon  notice  and  opportunity  for  all  parties  to  participate.   No  employee  or  agent  of  the  City 
and  County  of  San  Francisco  engaged  in  the  investigation  and  prosecution  of  this  case  shall 
participate  or  advise  in  the  rendering  of  the  Hearing  Officer's  or  Commission's  decision  in  the 
case,,  except  as  witness  or  counsel  in  the  proceeding. 

J.  Oral  Argument 

Prior  to  the  termination  of  the  hearing  any  party  is  entitled  to  request  oral  argument. 
Oral  arguments  shall  be  included  in  the  official  transcript  of  the  hearing. 

K.  Official  transcript 

The  official  transcripts  of  the  testimony  taken,  together  with  any  exhibits,  briefs,  or 
memoranda  of  law,  shall  be  filed  with  the  Hearing  Officer.  Transcripts  of  testimony  may  be 
obtained  from  the  official  reporter  by  the  parties  and  the  public  as  provided  by  state  law. 
Upon  notice  to  all  parties,  the  Hearing  Officer  may  authorize  such  corrections  to  the  transcript 
as  are  necessary  to  reflect  accurately  the  testimony. 

L.  Participation  by  Interested  Persons 

1.  Persons  shall  have  the  right  to  participate  as  parties  to  the  proceeding  if  the 
final  decision  by  the  Commission  could  adversely  affect  them  or  the  class  they 
represent,  and  such  participation  may  contribute  materially  to  the  proper  disposition  of 
the  proceedings. 
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2.  Any  person  wishing  to  participate  as  a  party  under  this  section  shall  file  with 
the  Hearing  Officer  and  serve  on  all  parties  a  petition  within  twenty-five  (25)  days  after 
the  commencement  of  the  appeal  or  at  such  other  time  as  ordered  by  the  Hearing 
Officer,  so  long  as  it  does  not  disrupt  the  proceeding.   Such  petition  shall  concisely 
state:  (a)  petitioner's  interest  in  the  proceedings;  (b)  who  will  appear  for  the  petitioner; 
(c)  the  issues  on  which  the  petitioner  wishes  to  participate  and  (d)  whether  petitioner 
intends  to  present  witnesses. 

3.  The  Hearing  Officer  shall  determine  whether  each  petitioner  has  the  requisite 
interest  in  the  proceedings  and  shall  permit  or  deny  participation  accordingly.  Where 
petitions  to  participate  as  parties  are  made  by  persons  with  common  interest,  the 
Hearing  Officer  may  request  all  such  petitioners  to  designate  a  single  representative  to 
represent  all  such  petitioners.  The  Hearing  Officer  shall  give  each  petitioner  written 
notice  of  the  decision  on  his/her  petition  and  if  the  petition  is  denied  the  Hearing 
officer  shall  briefly  state  the  grounds  for  denial  and  shall  then  treat  the  petition  as  a 
request  for  participation  as  amicus  curiae.  The  Hearing  Officer  shall  give  written  notice 
to  each  party  of  each  petition  granted. 

4.  Any  interested  person  wishing  to  participate  as  amicus  curiae  shall  file  a 
petition  before  commencement  of  the  hearing  by  the  Hearing  Officer.  Such  petition 
shall  concisely  state:  (a)  the  petitioner's  interest  in  the  hearing;  (b)  who  will  represent 
the  petitioner;  and  (c)  the  issues  on  which  petitioner  intends  to  present  argument  The 
Hearing  Officer  may  grant  the  petition  if  he  or  she  finds  that  the  petitioner  has  a 
legitimate  interest  in  the  proceedings  and  that  such  participation  may  contribute 
materially  to  the  proper  disposition  of  the  issues.  An  amicus  curiae  is  not  a  party  but 
may  participate  as  provided  herein. 

5.  An  amicus  curiae  may  present  a  brief  oral  statement  at  the  hearing  at  the 
point  in  the  proceeding  specified  by  the  Hearing  Officer.   He/she  may  submit  a  written 
statement  of  position  to  the  Hearing  Officer  prior  to  the  beginning  of  a  hearing  and 
shall  serve  a  copy  on  each  party.   She/he  may  submit  a  brief  or  written  statement  at 
such  time  as  the  parties  submit  briefs  and  exceptions  and  shall  serve  a  copy  on  each 
party. 

XVI.       POST-HEARING  PROCEDURES 

A.  Proposed  Findings  of  Fact  and  Conclusions  of  Law 

Within  twenty  (20)  days  after  receipt  of  the  transcript  of  the  testimony,  each  party  and 
amicus  may  file  a  brief.   Such  briefs  shall  be  served  simultaneously  on  all  parties  and  amici, 
and  a  certificate  of  service  shall  be  furnished  to  the  Hearing  Officer.   Requests  for  additional 
time  in  which  to  file  a  brief  shall  be  made  in  writing,  and  copies  shall  be  served  simultaneously 
on  the  other  parties.   Requests  for  extensions  of  time  shall  be  received  not  later  than  three  (3) 
days  before  the  date  such  briefs  are  due.    No  reply  brief  may  be  filed  except  by  special 
permission  of  the  Hearing  Officer. 

B.  Record  for  Recommended  Decision 

The  transcript  of  testimony,  exhibits  and  all  papers,  documents  and  requests  filed  in 
the  proceedings,  including  briefs,  but  excepting  any  correspondence  regarding  procedural 
matters,  shall  constitute  the  record  for  decision. 
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C.  Recommended  Decision 

Within  a  reasonable  period  of  time  after  the  filing  of  briefs,  the  Hearing  Officer  shall 
recommend  findings,  conclusions,  and  a  decision.  These  recommendations  shall  be  forwarded, 
together  with  the  record  to  the  Commission  for  final  decision.  The  recommended  findings, 
conclusions  and  decision  shall  be  served  on  all  parties  and  amici  to  the  proceeding. 

D.  Exceptions  to  the  Recommended  Decision 

Within  fourteen  (14)  days  after  receipt  of  the  recommended  findings,  conclusions,  and 
decision,  any  party  may  submit  exceptions  to  said  recommendation.  These  exceptions  may  be 
responded  to  by  other  parties  within  fourteen  (14)  days  of  their  receipt  by  said  parties.  All 
exceptions  and  responses  shall  be  filed  with  the  Commission.   Service  of  such  briefs  or 
exceptions  and  responses  shall  be  made  simultaneously  on  all  parties  to  the  proceeding. 
Requests  to  the  Commission  for  additional  time  in  which  to  file  exceptions  and  responses  shall 
be  in  writing  and  copies  shall  be  served  simultaneously  on  other  parties.  Requests  for 
extensions  must  be  received  no  later  that  three  (3)  days  before  the  exceptions  are  due. 

XVII.     ACTION  BY  THE  COMMISSION 

A.  After  expiration  of  the  time  for  filing  briefs  and  exceptions,  the  Commission  shall 
make  a  final  decision,  on  the  basis  of  the  record.  The  record  shall  consist  of  the  record  for  the 
recommended  decision,  the  rulings  and  recommended  decision  of  the  Hearing  Officer  and  the 
exceptions  and  briefs  filed  subsequent  to  the  Hearing  Officer's  decision. 

B.  The  Commission  may  hear  oral  argument  by  the  parties  if  it  decides  that  such 
argument  will  aid  in  the  resolution  of  the  issues. 

C.  After  hearing  oral  argument,  if  such  argument  is  permitted,  and  after  full  discussion 
of  the  record,  the  Commission  will  vote  to  adopt,  reject  or  adopt  with  modifications  the  Hearing 
Officer's  recommended  decision  concerning  the  Director's  Findings.  The  Commission  may  take 
such  additional  action  as  will  effectuate  the  purposes  of  the  Ordinance  and  its  decision  shall 
constitute  the  final  administrative  action  in  the  case. 
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MINORITY/WOMAN/LOCAL  BUSINESS  UTILIZATION  ORDINANCE 

CHAPTER  12D  OF  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE 

ORDINANCE  NO.  175-89,  AS  AMENDED  BY  ORDINANCE  NO.  190-91 

AND  ORDINANCE  NO.  155-92 

Effective  Date:  October  23,  1992 
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SUMMARY:  The  Human  Rights  Commission  ("HRC")  adopts  these  rules  and 
regulations  pursuant  to  Section  12D.6(A)4  of  the  Minority /Woman/ Local 
Business  Utilization  Ordinance  (MBE/WBE/LBE  Ordinance  -  III),  codified  as 
Administrative  Code  Chapter  1 2D.  These  regulations  supersede  all  existing 
Minority  Business  Enterprise  (MBE),  Woman  Business  Enterprise  (WBE),  and 
Local  Business  Enterprise  (LBE)  regulations  and  administrative  requirements 
concerning  MBE/WBE/LBE  programs  that  the  Human  Rights  Commission  or 
any  other  department  of  the  City  and  County  of  San  Francisco  has  issued  prior 
to  the  effective  date  of  these  regulations. 
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I.  DEFINITIONS 

The  below  listed  definitions  are  in  addition  to  those  set  forth  In  Section  12D.5.  of  the 
Ordinance.   Please  refer  to  those  definitions  when  consulting  these  regulations. 

"Day"  or  "days"  when  referring  to  a  time  period  within  which  an  action  must  be  taken 
shall  mean  business  days  and  not  calendar  days. 

"Ordinance"  shall  refer  to  Ordinance  No.  175-89,  as  amended  by  Ordinance  No.  190-91, 
Ordinance  No.  155-92,  and  Ordinance  No.  284-92,  known  as  the  Minority/ Woman/Local 
Business  Utilization  Ordinance  -  III  and  codified  as  Chapter  12D  of  the  San  Francisco 
Administrative  Code. 

"Waiver"  shall  refer  to  an  action  by  the  Director  excusing  a  department's  duty  to:  (1) 
use  good  faith  efforts  to  solicit  and  obtain  quotes,  bids  or  proposals  from  MBEs  and  WBEs; 
and  (2)  apply  MBE,  WBE,  and/or  LBE  bid  preferences  to  a  particular  contract  In  accordance 
with  Section  12D.  13.  of  the  Ordinance.  A  waiver  is  limited  to  the  term  of  the  contract  for 
which  the  waiver  is  sought. 


n.  POWERS  AND  DUTIES  OF  THE  HUMAN  RIGHTS  COMMISSION 

A.  The  Commission's  powers  and  duties  are  set  forth  in  Sections  12D.6(A)  and  (D), 
12D.13.,  12D.15.,  and  12D.16.  of  the  Ordinance. 

B.  A  community  advisory  committee  of  not  less  than  1 1  members,  comprised  of  persons 
from  local  business  groups,  city,  state,  or  federal  governmental  agencies  and  community 
organizations,  shall  be  appointed  by  the  Chair  of  the  Commission.  The  committee  shall  meet 
at  least  quarterly  and  at  the  call  of  the  Chair  of  the  committee.  The  Chair  of  the  committee 
shall  be  a  member  of  the  Commission.  The  purpose  of  the  committee  Is  to  advise  the 
Commission  on  policy  matters  pertaining  to  the  MBE/WBE/LBE  Ordinance. 

ffl.         POWERS  AND  DUTIES  OF  THE  DIRECTOR  OF  THE  HUMAN  RIGHTS  COMMISSION 

A  The  powers  and  duties  of  the  Director  are  set  forth  in  Sections  12D.6(B),  (C),  and  (D), 
12D.7(C).  12D.8(C),  (G),  and  (H),  12D.9(D)  12D.  10(C),  12D,11(A)(3),  12D.  11(C)(4),  12D.11(C) 
and(D),  12.D.12.  12D.13..  12D.14,  12. D.  15(F)  of  the  Ordinance. 

B.  In  addition  to  the  powers  and  duties  set  forth  in  the  Ordinance  the  Director  shall 
also: 

1 .  Notify  the  Commission  of  complaints. 

2.  Notify  the  Commission  of  noncompliance  issues. 

3.  Report  to  the  MBE/WBE/LBE  Advisory  Committee  on  all  waivers. 

4.  Work  with  departments  and  the  Controller  to  ensure  prompt  payment  to  MBEs, 
WBEs  and  LBEs  as  provided  by  Sections  12D.6(B)8  and  12D.7(C)  . 

5.  Expedite  the  handling  of  prompt  payment  complaints  and  monitor  complaints  of 
prime  contractors  with  the  City  and  of  subcontractors/subconsultants  with 
prime  contractors/consultants. 


6.  Monitor  the  level  of  MBE  and  WBE  subcontractor  participation  specified  in 
prime  contracts.  In  case  of  noncompliance  the  procedures  provided  by  Section 
12D.  14  of  the  Ordinance  and  Sections  XHI  and  XTV  of  these  rules  and  regulations 
will  apply. 

7.  Have  such  powers  and  duties  as  are  provided  by  these  regulations. 

C.    The  Director  shall  encourage  construction  prime  contractors  and  professional 
services  prime  consultants  to  pay  their  subcontractors/subconsultants  within  60 
days  of  receipt  of  invoices  for  work  performed. 

IV.         POWERS  AND  DUTIES  OF  DEPARTMENTS 

A.  The  powers  and  duties  of  departments  are  set  forth  in  Sections  12D.8(B)-(H). 
12D.9(B)  and  (D).  12D.10(B)-(D).  12D. 11(A)(2).  12D.11(B)  and  (C).  12D.12,  and  12D.15(A)  of 
the  Ordinance. 

B.  When  a  department  receives  bids  on  a  proposed  project,  the  bids  of  each  certified 
MBE/WBE/LBE  shall  be  reduced  by  an  amount  equal  to  five  percent  (5%).  seven  and  one  half 
percent  (71^%).  or,  where  applicable,  ten  percent  (10%)  of  that  business'  bid. 

C.  The  awarding  of  Professional  Services  contracts  is  governed  by  Section  12D.  1 1(C)  of  the 
Ordinance.  In  addition  to  the  provisions  contained  In  that  section: 

1.  All  consultant  selection  panels  and  awarding  officers  shall  apply  the 
bid/rating  preferences  to  each  stage  of  the  selection  process,  e.g.   prequaliflcatlon  (if 
applicable),  proposals  and  interviews.   Each  evaluator  shall  score  each  consultant  on  a 
point  system  based  on  a  predetermined  evaluation  criteria  and  predetermined  point 
value.  The  bid/rating  preference  shall  be  applied  to  the  score  attained  by  the  MBE, 
WBE,  and/or  LBE  as  set  forth  In  the  Ordinance.  If  the  highest  score  Is  attained  by  a 
MBE  or  WBE.  the  department  shall  enter  into  good  faith  negotiations  with  that 
consultant.   Subject  to  the  prior  approval  of  the  Director  and  upon  a  showing  that 
those  negotiations  were  undertaken  in  good  faith  with  the  aforementioned  MBE  or  WBE 
consultant,  a  department  may  award  the  contract  to  another  competing  consultant. 

2.  Scoring  shall  be  applied  as  follows: 

(a)  Each  evaluator  will  score  each  consultant  on  a  point  system  based 
upon  predetermined  evaluation  criteria  and  predetermined  point  value.  The 
selection  criteria  shall  be  based  solely  on  objective  factors  that  are  related  to  the 
ability  of  the  consultant  to  perform  the  proposed  project. 

(b)  After  each  presentation  is  completed,  panel  members  shall  tally  their 
raw  scores  and  transmit  them  to  the  HRC.  At  the  conclusion  of  the  interview, 
the  HRC  shall  apply  the  ratings  preference  to  the  raw  scores. 

(c)  The  department  should  not  Inform  the  panel  members  which  firms 
are  eligible  for  the  ratings  preference  at  any  stage  of  the  selection  process. 
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(d)  The  panel  members  should  not  discuss  their  respective  scores  nor 
any  reference  to  ranking  among  themselves  until  the  selection  process  Is 
completed. 

(e)  All  panel  members  should  be  present  throughout  each  interview  at 
the  time  the  scoring  of  the  consultants  begin. 

3.  Human  Rights  Commission  staff  should,  if  necessary,  be  present  throughout 
the  entire  selection  process.  The  need  for  presence  of  HRC  staff  will  be  decided  by  the 
Director,  after  consultation  with  the  department. 

D.  Each  department  shall  be  responsible  for  having  a  specified  location  for  inquiries 
as  to  the  awards  made  by  that  department. 

E.  Departments  should  count  MBE/WBE  participation  toward  meeting  MBE  and  WBE 
requirements  as  follows: 

1 .  The  total  dollar  value  of  the  contract  awarded  to  the  MBE  or  WBE  is  counted 
toward  the  applicable  MBE  or  WBE  participation  goal. 

2.  The  total  value  of  a  contract  with  a  business  owned  and  controlled  by  a 
minority  woman  is  counted  75%  toward  meeting  the  MBE  goal  and  25%  toward  the 
goal  for  WBEs. 

F.  In  the  solicitation  of  bids  for  informal  contracts,  i.e..  those  that  do  not  go  through 
the  formal  bid  process,  the  department  shall: 

1.  For  construction/facility  maintenance  contracts  under  $50,000,  obtain  at 
least  three  (3)  written  bids.  Bids  should  be  solicited  in  the  following  priority:  (a)  MBE  or 
WBE.  (b)  Joint  ventures  with  MBE  or  WBE.  (c)  LBE.  and  (d)  non-LBE.  The  appropriate 
preference  points  will  be  awarded      depending  on  whether  the  bidder  is  a  MBE,  WBE, 
and/or  LBE. 

2.  For  professional  services  contracts  of  $10,000  or  less,  contact  all  firms  listed 
in  the  MBE/WBE  Directory  which  perform  that  type  of  work.  Thereafter,  the 
solicitation  priorities  outlined  in  IV.F.  1  above  should  be  followed. 

G.  Departments  shall  include  the  relevant  HRC  attachments  with  the  solicitation  for 
bid  or  request  for  proposal  documents.  The  HRC  attachments  for  construction,  A/E 
consulting  contracts,  purchasing,  general  and  professional  services  shall  explain  In  detail  the 
applicable  procedures  that  govern  the  procurement  process  and  provide  forms  that 
contractors,  bidders  or  proposers  must  use  when  they  seek  to  invoke  the  bid  preferences. 
The  HRC  attachments  are  Incorporated  herein  by  reference  as  though  fully  set  forth. 

H.  Bid  preferences  should  not  be  applied  to  MBEs  or  WBEs  which  provide  brokerage, 
referral  or  temporary  employment  services  unless  the  request  for  proposal  or  bid  specifications 
specifically  states  the  need  for  these  services  in  the  proposed  project. 

I.       Each  department  shall  designate  a  liaison  responsible  for  monitoring  the  prompt 
payment  of  invoices  received  from  MBEs,  WBEs  and  LBEs  for  work  performed  on  City 


contracts  and  to  work  with  the  Director  and  Controller  In  Implementing  the  prompt  payment 
policy  set  forth  in  Sections  12D.6(B)8  and  12D.7(C). 

V.  CERTIFICATION  -  MBEs/WBEs 

A.  Section  12D.6(B)1.  of  the  Ordinance  empowers  the  Director  to  certify  businesses  as 
bona  fide  MBEs/WBEs/LBEs.  In  order  to  be  certified  as  a  MBE.  WBE  and/or  LBE  the 
business  must  meet  the  definition  of  MBE,  WBE  and/or  LBE  as  provided  by  Section  12D.5.  of 
the  Ordinance. 

B.  Bona  fide  minority  group  membership  shall  be  established  on  the  basis  of  the 
business  owner's  claim,  under  penalty  of  perjury,  that  he  or  she  Is  a  member  of  a  minority 
group  identified  In  the  Ordinance.  The  Director  may  also  request  production  of  any  records 
that  support  a  claim  that  the  owner  is  a  member  of  a  minority  group  identified  in  the 
Ordinance. 

C.  An  eligible  MBE  or  WBE  shall  be  an  independent  business.   In  determining  whether 
a  business  is  independent,  the  HRC  shall  examine  the  adequacy  of  the  businesses  resources 
for  the  scope  of  work  under  a  proposed  contract,  its  financial  independence,  the  extent  of  its 
equipment  leasing,  and  its  relationships  with  non-minority  firms. 

D.  An  MBE  or  WBE  firm  shall  not  have  any  formal  or  informal  restrictions  which  limit 
the  customary  discretion  of  the  minority  or  woman  owner. 

E.  If  there  are  part-owners  of  the  firm  who  are  not  minorities  or  women  and  who  are 
disproportionately  responsible  (according  to  percent  or  degree  of  ownership)  for  the  operation 
of  the  firm,  then  the  firm  is  not  controlled  by  minorities  or  women  and  shall  not  be  considered 
an  eligible  MBE  or  WBE.  Where  the  actual  day-to-day  management  of  the  firm  Is  handled  by 
individuals  other  than  the  owner,  those  persons  who  have  the  ultimate  power  to  hire  and  fire 
the  managers  shall  be  considered  as  controlling  the  business. 

F.  All  securities  evidencing  full  or  partial  ownership  and/or  control  of  a  business  entity 
for  purposes  of  establishing  it  as  a  MBE  or  WBE  shall  be  held  directly  by  minorities  or  women. 

G.  Minority  and  woman  owners  of  firms  shall  make  real  and  substantial  contributions 
of  capital  and  expertise  to  acquire  their  interests  in  the  firm  be  real  and  substantial. 
Examples  of  insufficient  contributions  include  a  note  payable  to  the  firm  or  to  those  of  its  part- 
owners  who  are  neither  minorities  nor  women,  or  the  participation  as  an  employee  without 
management  authority 

H.  The  MBE/WBE  shall  possess  a  valid  California  license  for  the  type  of  work  It 
performs,  if  such  license  is  required  by  State  law. 

I.  A  business  requesting  to  be  certified  as  a  MBE  or  WBE  shall  supply  the  HRC  with  all 
such  additional  information  as  the  HRC  may  deem  relevant  in  order  to  make  a  determination 
of  such  status. 

J.  The  owner  of  the  firm  will  sign  a  declaration  swearing  to  the  truth  and  accuracy  of 
all  statements  made  and  material  submitted  to  the  HRC,  including  additional  information,  in 
applying  for  certification. 
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K.  A  change  In  ownership  of  a  firm  from  majority  to  all  or  mostly  all  minority  ownership 
will  be  carefully  scrutinized.  The  following  factors  shall  be  considered: 

1 .  The  reasons  for  the  timing  of  the  change  in  the  ownership  of  the  business 
relative  to  the  time  that  bids  are  opened  or  proposals  are  considered; 

2.  Whether  an  employee-owner  who  had  a  previous  or  continuing  employee- 
employer  relationship  between  or  among  present  owners  has  management 
responsibilities  and  capabilities; 

3.  Whether  the  interest  of  the  non-MBE  or  non-WBE  conflicts  with  the  ownership 
and  control  requirements  of  the  Ordinance. 

VI.         CERTIFICATION  -  LBEs 

A  Bona  fide  Local  Business  Enterprise  (LBE)  status  shall  be  established  on  the  basis  of 
the  owner's  claim,  under  penalty  of  perjury,  that  the  business'  office  is  located  within  the  City 
and  County  of  San  Francisco.  The  business  must  meet  the  definition  of  LBE  as  provided  by 
Section  12D.5  of  the  Ordinance  and  must  meet  the  requirements  of  Section  12D.6(B)1.  of  the 
Ordinance. 

B.  In  addition  to  the  requirements  set  forth  in  the  Ordinance,  the  LBE  must  also 
establish  that: 

1 .  The  business  is  an  economically  disadvantaged  business  which  Is  an 
independent  and  continuing  business  for  profit  and  which  performs  a  commercially 
useful  function; 

2.  The  business  has  been  located  and  doing  business  in  San  Francisco  for  at 
least  six  (6)  months  preceding  its  application  for  certification  as  a  local  business. 

3.  The  business  is  listed  in  the  Permits  and  License  Tax  Paid  File  with  a  San 
Francisco  business  street  address  and  possesses  or  Is  eligible  to  receive  a  current 
Business  Tax  Registration  Certificate  at  the  time  of  the  application  for  certification  as  a 
local  business.   Post  Office  Box  numbers  shall  not  suffice  to  establish  status  as  a 
"Local  Business". 

4.  The  business's  type  of  ownership  (sole  proprietorship,  partnership,  or 
corporation)  is  specified  and  substantiated  through  documentation  provided  to  the  HRC. 

C.  A  business  which  seeks  to  be  certified  as  a  local  business  and  which  is  located  in  a 
residence  in  San  Francisco  must  additionally  substantiate  that: 

1 .  No  office  is  located  outside  of  the  home  for  this  business  activity; 

2.  The  income  tax  return  filed  for  the  previous  year  claimed  a  business 
deduction  for  this  office  unless  newly-established. 


D.  A  business  requesting  to  be  certified  as  a  LBE  shall  supply  the  HRC  with  all  such 
additional  Information  such  as  income  tax  returns  as  the  HRC  may  request  in  order  to  make  a 
determination  of  such  status. 


v 


VII.        JOINT  VENTURES 

A.  A  business  which  is  bidding  or  competing  for  City  contracts  may  associate  with 
certified  MBE  or  WBE  businesses  to  compete  for  contracts  as  a  joint  venture.  Joint  ventures 
receive  bid  preferences  depending  upon  the  MBE  or  WBE  percentage  of  participation  (Section 
12D.8.(B)2.  of  the  Ordinance). 

B.  Application  of  Bid  Preferences  to  Joint  Ventures  -  Construction 

1.  If  a  joint  venture  Is  bidding  on  a  construction  contract,  to  be  eligible  for  a  bid 
preference  each  joint  venture  partner  must  have  at  the  time  of  bid  submittal  the  license 
which  is  appropriate  for  the  project  as  required  by  the  department. 

C.  If  a  Joint  venture  is  bidding  on  a  single  trade  project,  each  of  the  joint  venture 
partners  must  possess  at  the  time  of  bid  submittal  the  requisite  specialty  license  for 
that  trade. 

D.  The  MBE  or  WBE  partner  must  be  responsible  for  a  clearly  defined  portion  of  the 
work  to  be  performed  during  the  project.  This  work  must  be  of  the  same  or  similar  type  of 
work  the  MBE  or  WBE  partner  performs  in  the  normal  course  of  its  business.  The  portion  of 
the  work  to  be  performed  by  the  MBE  or  WBE  partner  must  be  set  forth  in  detail  and 
separately  from  the  non-MBE/WBE  partner  in  the  Joint  Venture  Participation  Form  (HRC 
Form  Number  4). 

E.  Each  member  of  the  joint  venture  must  perform  a  "commercially  useful  function"  as 
that  term  is  defined  by  Section  12D.5  of  the  Ordinance. 

F.  The  non-MBE/WBE  partner  should  not  perform  for  the  MBE/WBE  partner  unless 
permission  is  granted  by  the  Director  for  good  cause  shown.   Included  in  this  prohibition  Is  the 
leasing  by  the  MBE/WBE  partner  of  equipment  or  property  from  the  non-MBE/WBE  partner 
and  the  hiring  of  the  non-MBE/WBE  partner's  employees. 

G.  Responsibilities  of  the  MBE  or  WBE  partner. 

1.  The  MBE  or  WBE  partner  must  share  in  the  ownership,  control,  management 
responsibilities,  risks,  and  profits  of  the  joint  venture  in  proportion  with  its  level  of 
participation  in  the  project. 

2.  The  MBE/WBE  partner  must  perform  work  that  is  commensurate  with  Its 
experience. 


3.  The  MBE/WBE  partner  must  use  its  own  employees  and/or  equipment  to 
perform  its  portion  of  the  project. 

4.  The  MBE/WBE  partner  must  perform  work  that  equals  or  exceeds  25  percent 
of  the  total  dollar  value  of  the  contract. 
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H.  AJoint  venture  must  submit  a  Joint  Venture  Management  Plan  and/or  a  Joint 
/enture  Agreement,  containing  but  not  limited  to  the  following: 

1.  A  detailed  explanation  of  the  financial  contribution  of  each  partner. 

2.  A  list  of  the  personnel  and  equipment  used  by  each  partner. 

3.  A  detailed  breakdown  of  the  responsibilities  of  each  partner. 

4.  An  explanation  how  the  profits  and  losses  will  be  distributed. 

5.  A  description  of  the  bonding  capacity  of  each  partner. 

6.  Any  management  or  incentive  fees  available  to  for  any  one  of  the  partners. 

I.  The  management  plan  shall  be  subject  to  the  approval  of  the  HRC  and  any  changes 
must  also  receive  the  prior  approval  of  the  HRC. 

J.  A  business  requesting  to  be  certified  as  an  MBE/WBE  Joint  Venture  shall  supply  the 
HRC  with  all  such  additional  information  as  the  HRC  may  deem  relevant  in  order  to  make  a 
determination  of  the  joint  venture's  status. 

K.  Each  joint  venture  must  complete  and  file  with  the  HRC  a  Joint  Venture  Exit  Report 
prior  to  receiving  final  payment  from  the  City.  The  report  must  be  completed  in  full  and 
include  the  submission  of  required  records  and  invoices. 

VIII.       PROCEDURES  FOR  THE  GRANTING  OF  REQUESTS  FOR  WAIVERS  OF  THE  RACE 
AND  GENDER-CONSCIOUS  BID  PREFERENCES  AND  GOOD  FAITH  EFFORTS 

A  Section  12D.  13  of  the  Ordinance  gives  the  Director  the  power  to  waive  the  race  and 
gender-conscious  bid  preferences  and  good  faith  efforts  requirements  of  the  Ordinance  under 
the  following  circumstances: 

1.  Sole  Source  waivers.  A  waiver  shall  be  granted  if  there  is  only  one  vendor 
readily  available  to  supply  the  needed  goods  or  services  to  the  City. 

2.  Emergency  contract  waivers.  A  waiver  shall  be  granted  if: 

(a)  the  contract  is  necessary  to  respond  to  an  emergency  which 
endangers  the  public  health  or  safety; 

(b)  there  is  no  time  to  apply  the  bid  preferences;  and 

(c)  no  MBEs  and/or  WBEs  capable  of  performing  the  work  are 
immediately  available. 

3.  Local  business  bid  preference  waivers.   Waivers  of  the  local  bid  preference 
shall  be  granted  if: 

(a)  the  contract  is  in  excess  of  five  million  dollars;  and 

(b)  sufficient,  qualified  LBEs  capable  of  providing  the  needed  goods  and 
services  required  by  the  contract  are  unavailable;  and 

(c)  sufficient  qualified  businesses  outside  San  Francisco  are  available;  or 


(d)  the  application  of  the  LBE  bid  preference  would  result  in  significantly 
higher  additional  costs  to  the  City  if  the  waiver  of  the  bid  preference  is  not 
granted. 

B.  Departments  are  encouraged  to  keep  lists  of  MBEs  and  WBEs  to  use  in  emergency 
situations. 

C.  Emergency  situations  are  distinct  from  those  occasions  when  there  is  time,  no 
matter  how  limited,  to  contact  several  contractors  and  receive  bids,  even  though  the  work 
must  start  as  soon  as  possible.  In  those  cases  departments  are  required  to  apply  bid 
preferences  and  to  make  good  faith  efforts  to  find  MBEs  and  WBEs.  Emergency  waiver 
requests  in  these  kinds  of  situations  are  inappropriate. 

D.  Requests  for  waivers  should  be  made  only  on  Waiver  Request  Forms,  which  are 
available  from  the  HRC.  These  forms  must  be  filled  out  completely  and  the  requested 
documentary  information  attached.  If  an  emergency  waiver  is  being  requested,  the  nature  of 
the  emergency  must  be  noted  on  the  form. 

E.  A  request  for  a  waiver  must  be  submitted  prior  to  the  award  of  a  contract    No  waiver 
will  be  granted  if  the  request  is  submitted  after  the  contract  has  been  awarded. 

F.  The  HRC  shall  respond  to  sole  source  and  local  business  bid  preference  waiver 
requests  within  five  (5)  days  after  receipt  of  the  request.   Emergency  waiver  requests  will  be 
responded  to  within  twenty-four  (24)  hours  after  receipt. 

G.  If  a  waiver  request  is  approved,  the  department  may  continue  the  procurement 
process  on  the  specific  contract  for  which  it  requested  a  waiver  and  is  not  required  to  apply 
the  bid  preferences  or  make  the  good  faith  efforts  required  by  the  Ordinance. 

H.  If  a  waiver  request  is  denied,  the  department  must  follow  the  mandates  of  the 
Ordinance. 


IX.         PROCEDURES  FOR  THE  GRANTING  OF  REQUESTS  FOR  WAIVERS  OR  REDUCTION 
OF  THE  MBE  AND  WBE  SUBCONTRACTOR  PARTICIPATION  GOALS 

A.  Sections  12D.9(D)  and  12D.  11(A)  of  the  Ordinance  give  the  Director  the  power  to 
waive  or  reduce  the  MBE  and  WBE  subcontractor  participation  goals. 

B.  If  a  request  is  made  by  a  contract  awarding  authority  that  the  Director  waive  or 
reduce  the  MBE  and  WBE  subcontracting  goals  pursuant  to  Sections  12D.9(D)-(3)  and 
12D. 11(A)(5)  then  the  request  must  be  made  in  writing  to  the  Director  at  least  ten  (10) 
working  days  prior  to  the  solicitation  of  bids. 

C.  A  request  by  a  bidder  or  contractor  that  the  Director  waive  or  reduce  the  amount  of 
the  MBE  and  WBE  subcontractor  participation  goals  must  accompany  the  bid. 

D.  The  Director  may  grant  the  request  by  the  contract  awarding  authority  or  the  bidder 
or  contractor  under  the  following  circumstances: 
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1 .  The  reasonable  and  necessary  requirements  of  the  construction  contract  render 
subcontracting  or  the  participation  of  businesses  other  than  the  bidder  unfeasible; 

2.  Qualified  MBEs/WBEs  are  unavailable  despite  the  department's  or  bidder's  or 
contractor's  good  faith  efforts  to  locate  them; 

3.  The  available  MBEs  and  WBEs  have  given  price  quotes  which  are  unreasonably 
high  in  that  they  exceed  competitive  levels  beyond  amounts  which  can  be 
attributed  to  cover  costs  inflated  by  the  present  effect  of  discrimination. 

E.  The  director  shall  issue  his/her  decision  on  the  request  within  five  (5)  working  days 
after  receipt. 

F.  As  provided  by  Section  12D.9(D)-(6)  and  12D.  11(A)(8)  a  denial  by  the  Director  of  a 
waiver  request  may  be  appealed  to  the  Subcontracting  Goals  Committee. 
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X.  REPORTING  DEADLINES  UNDER  THE  ORDINANCE 

July  1  Director  Informs  Controller  of  the  data  each  department  is  required  to  provide 

the  Controller  on  each  contract  award. 

Mayor  Issues  notices  to  all  City  departments  regarding  MBE/WBE  goals,  good 
faith  efforts,  data  each  department  Is  required  to  provide  Controller. 


Oct  1 


Dec.  1 


Dec.  31 


March  1 


March  1 


May 


June  1 


Annual 
Reports 


Director  reports  to  the  Commission  on  MBE/WBE/LBE  contract  participation 
and  progress  toward  goals. 

Director  reports  to  the  Commission  on  MBE/WBE/LBE  contract  participation 
and  progress  toward  goals. 

All  departments  and  contract  awarding  authorities  report  annually  to  the  Mayor 
on  their  progress  in  the  preceding  fiscal  year  toward  achievement  of  the  MBE 
and  WBE  participation  goals.  Departments  shall  also  report  on  the  use  of  and 
the  success  or  failure  of  their  good  faith  efforts  in  meeting  the  MBE  and  WBE 
participation  goals. 

Commission  submits  its  annual  report  to  Mayor,  Board  of  Supervisors,  Chief 
Administrative  Officer  on  the  progress  of  the  City  towards  meeting  goals 
(12D.3.),  including  identification  of  problems  and  specific  recommendations  for 
(1)  discontinuing  the  race  or  gender  conscious  bid  preferences  in  those  cases 
where  the  bid  preferences  have  remedied  the  identified  discrimination  against 
MBEs  and  WBEs;  and  (2)  improving  the  City's  performance  in  remedying  the 
identified  discrimination  against  MBEs  and  WBEs. 

Director  transmits  to  Board  of  Supervisors  proposed  amendments  to  Ordinance 
and  utilization  indices. 

Director  reports  to  the  Commission  on  MBE/WBE/LBE  contract  participation 
and  progress  toward  goals. 

Board  of  Supervisors  acts  on  HRC  recommendations  by  3rd  Board  meeting  In 
May. 

Director  reports  to  the  Commission  on  MBE/WBE/LBE  contract  participation 
and  progress  toward  goals. 

Director,  annually  and  more  often  if  necessary,  analyzes  data  on 

"percent  availability"  of  MBEs  and  WBEs  to  identify  failing  and  successful  areas; 

Includes  this  information  in  March  report  to  Board. 

City  Treasurer.  Controller,  Health  Service  System  and  Retirement  Board  report 
to  Director,  with  copies  to  Mayor  or  CAO.  their  particular  utilization  of 
MBE/WBEs. 
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COMPLAINT  PROCEDURES 

A.  Complaints 

1.  Written  complaints  may  be  filed  with  to  the  Commission  by  any  person,  as 
defined  by  Section  1 2D. 5  of  the  Ordinance,  claiming  to  be  aggrieved  by  a  contractor  or 
City  department's  noncompliance  with  the  Ordinance. 

2.  Agencies,  boards  and  commissions  of  the  City  and  County  of  San  Francisco, 
other  than  the  Commission,  may  also  file  complaints  under  this  section. 

3.  Written  complaints  challenging  (a)  the  application  of  the  MBE  and/or  WBE 
bid  preference  to  an  industry  or  profession  or  (b)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  shall  be  filed  pursuant  to  the  procedures  set  forth  in  Section 

xn. 

B.  Contents  of  Complaint 

Complaints  must  be  signed  by  the  complainants  or  their  authorized 
representative  and  must  contain  the  following  information:  (1)  name  and  address 
(Including  phone  number)  of  the  complainant,  (2)  name  and  address  of  the  person  who 
committed  the  alleged  violation,  (3)  a  description  of  the  act  or  acts  considered  to  be  a 
violation,  and  (4)  other  pertinent  Information  which  will  assist  in  the  Investigation  and 
resolution  of  the  complaint. 

C.  Incomplete  Information 

Where  a  complaint  contains  Incomplete  information,  the  Director  shall  seek  the 
needed  additional  information  from  the  complainant.   If  the  information  Is  not 
furnished  to  the  Director  within  sixty  (60)  days  of  such  request,  the  case  may  be  closed. 

D.  Place  and  Time  of  Filing 

The  complaint  may  be  filed  in  person  or  by  mail  addressed  to  the  Director  at  the 
Commission  offices.    Such  complaint  should  be  filed  as  soon  as  practicable  but  must 
be  filed  within  one  hundred  eighty  (180)  days  from  the  date  of  the  alleged  violation, 
unless  the  time  for  filing  is  extended  by  the  Director  for  good  cause  shown. 

E.  Amendment  of  Complaint 

A  complaint  may  be  amended  in  writing  by  the  complainant  within  five  (5)  days 
of  the  filing  of  the  complaint. 

F.  Withdrawal  of  Complaint 

A  complaint  may  be  withdrawn  by  the  complainant  by  submitting  to  the 
Director  a  written  declaration  sworn  under  penalty  of  perjury  that  the  complaint  is 
being  withdrawn. 
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G.  Investigation 

The  Director  shall  Institute  a  prompt  Investigation  of  each  complaint  and  shall 
be  responsible  for  developing  a  complete  case  record. 

H.  Resolution  of  Matters 

1.  If  the  complaint  investigation  shows  no  violation  of  the  Ordinance  or 
regulations,  the  complainant  shall  be  so  notified,  with  copies  to  the  department  and/or 
contractor.  Within  thirty  (30)  days  the  complainant  may  request  review  by  the 
Commission  of  such  finding  or  decision. 

2.  Where  the  investigation  indicates  a  violation  of  the  Ordinance  and/or  the 
regulations,  the  Director  shall  follow  the  procedures  for  noncompliance  set  forth  in 
Section  XIII  of  the  regulations. 

XH.        PROCEDURES  FOR  CHALLENGING  MBE/WBE  BID  PREFERENCES 

A.  Complaints 

1.  Written  complaints  challenging  (a)  the  application  of  the  MBE  and/or  WBE 
bid  preference  to  an  industry  or  profession  or  (b)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  shall  be  submitted  to  the  Director  according  to  the  following 
procedures. 

2.  Any  person  or  firm  aggrieved  by  the  application  of  the  MBE  and/or  WBE  bid 
preference  and  which  seeks  to  challenge  (a)  the  City's  application  of  the  MBE  or  WBE 
bid  preference  to  an  industry  or  profession,  or  (b)  the  granting  of  a  bid  preference  to  a 
particular  MBE  or  WBE  shall  file  a  complaint  challenging  the  bid  preference  before 
commencing  an  action  in  a  court  of  competent  jurisdiction. 

B.  Contents  of  Complaints 

A  complaint  filed  pursuant  to  this  section  shall  contain  the  following: 

1.  The  full  name  and  address  of  the  complainant. 

2.  A  plain  and  concise  statement  of  the  facts  and  evidence  upon  which  the 
complainant  relies  for  challenging  the  application  of  the  MBE  and/ or  WBE  bid 
preference  to  an  industry  or  profession,  or  for  challenging  the  granting  of  a  preference 
to  a  particular  MBE  or  WBE. 

3.  Notarized  affidavits,  statistical  studies  or  any  other  evidence  upon  which  the 
complaint  is  based. 
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C.  Time  and  Method  of  Filing 

1.  A  complaint  filed  pursuant  Section  XII.  A  1(a)  or  (b)  may  be  filed  at  any  time, 
except  If  the  complaint  arises  from  the  award  of  a  particular  contract. 

2.  If  a  complaint  filed  pursuant  to  Section  XII  A.  1(a)  or  (b)  arises  from  the  award 
of  a  particular  contract,  then  the  complaint  must  be  filed  within  five  (5)  business  days 
of  the  announcement  of  the  award. 

3.  The  complaint  may  be  filed  In  person  or  by  mall  addressed  to  the 
Commission's  offices. 

D.  Amendment  of  Complaint 

The  Director  may  allow  the  complainant  to  amend  a  complaint  filed  under  this  section 
upon  a  showing  of  good  cause  by  the  complainant. 

E.  Withdrawal  of  Complaint 

A  complaint  may  be  withdrawn  by  the  complainant  by  submitting  to  the  Director  a 
written  and  notarized  statement  that  the  complaint  is  being  withdrawn. 

F.  Actions  by  Director 

1.  Within  fifteen  (15)  business  days  from  the  filing  of  a  complaint  the  Director 
shall: 

(a)  Review  the  complaint  and  evidence  upon  which  the  complaint  Is 
based;  and 

(b)  Respond  to  the  complainant  in  the  manner  described  in  Sections 
XH.F.2  or  3. 

2. (a)(1)  If  the  Director  concludes  that  the  complaint  establishes  good  cause  to 
discontinue  the  challenged  MBE  and  or  WBE  bid  preferences  to  an  industry  or 
profession,  the  Director,  with  the  advice  of  the  City  Attorney,  shall  issue  a  notice  to  all 
department  heads,  the  Mayor,  the  Board  of  Supervisors  and  the  Chief  Administrative 
Officer  that,  effective  upon  a  date  certain,  the  MBE  and/or  WBE  bid  preference  shall 
not  be  applied  to  the  relevant  industry  or  profession  pending  a  hearing  by  the 
Commission  and  action  by  the  Board  of  Supervisors. 

(a)(2)  Within  five  (5)  days  after  the  notice  specified  in  Section  XH.F.2(a)(l)  is 
issued,  the  Director  shall  schedule  the  complaint  for  hearing  before  a  hearing  officer 
pursuant  to  Section  XTV  of  these  regulations. 

(b)  If  the  Director  concludes  that  the  complaint  establishes  by  clear  and 
convincing  evidence  that  a  particular  MBE  or  WBE  should  not  be  granted  a  race  or 
gender  conscious  bid  preference,  the  Director  shall  revoke  or,  where  applicable,  deny 
the  certification  of  the  MBE  or  WBE.  The  Director's  decision  is  final  and  not  appealable 
to  the  Commission. 
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3.(a)  If  the  Director  concludes  that  the  complaint  does  not  establish  good  cause 
to  discontinue  the  challenged  bid  preference  to  an  industry  or  profession,  the  Director 
shall  so  inform  the  complainant.  If  the  complainant  makes  a  written  request  for  a 
hearing  within  30  days  of  being  informed  of  the  Director's  decision,  the  Director  shall 
schedule  the  complaint  for  a  hearing  before  a  hearing  officer  pursuant  to  Section  XV  of 
these  regulations. 

(b)  If  the  Director  concludes  that  the  complaint  does  not  establish  by  clear  and 
convincing  evidence  that  the  challenged  bid  preference  should  be  disallowed,  the 
Director  shall  notify  the  complainant  and  the  particular  MBE  or  WBE.  The  Director's 
decision  is  final  and  not  appealable  to  the  Commission. 

G.  Priority 

A  complaint  filed  pursuant  to  this  section  shall  have  priority  for  hearing  over  all  other 
complaints  filed  pursuant  to  Section  12D  of  the  Administrative  Code. 

H.  Decision  of  the  Commission 

1.  In  cases  where  the  complainant  proves  by  a  preponderance  of  the  evidence 
that,  consistent  with  the  requirements  of  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution,  the  MBE  and/or  WBE  bid  preferences 
cannot  be  applied  to  an  industry  or  profession  because  MBE/WBE  participation  to  the 
relevant  City  contracts  has  reached  parity  with  the  numbers  in  the  relevant  business 
community  and  MBE/WBEs  no  longer  suffer  from  a  discrimination  induced  competitive 
disadvantage  in  the  applicable  industry  or  profession,  the  Commission  shall: 

(a)  issue  a  notice  to  all  departments,  the  Mayor,  Chief  Administrative 
Office  and  the  Board  of  Supervisors  that  the  challenged  MBE  and/or  WBE  bid 
preference  shall  be  suspended;  and 

(b)  request  the  City  Attorney  to  prepare  legislation  amending  the 
Ordinance  to  delete  the  challenged  MBE  and/or  WBE  bid  preference. 

2.  In  cases  where  the  complainant  does  not  sustain  his  or  her  burden  of  proof, 
the  Commission  shall  dismiss  the  complaint. 

XHI.       PROCEDURES  FOR  CHALLENGING  LBE  BID  PREFERENCES 
A.  Complaints 

1.  Written  complaints  challenging  the  granting  of  a  bid  preference  to  a 
particular  LBE  on  the  basis  that  the  LBE  does  not  qualify  for  bona  fide  LBE  status, 
shall  be  submitted  to  the  Director  according  to  the  following  procedures. 

2.  Any  person  or  firm  aggrieved  by  the  application  of  the  LBE  bid  preference  and 
which  seeks  to  challenge  the  granting  of  a  bid  preference  to  a  particular  LBE  shall  file  a 
complaint  challenging  the  bid  preference  before  commencing  an  action  in  a  court  of 
competent  jurisdiction. 
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B.  Contents  of  Complaints 

A  complaint  filed  pursuant  to  this  section  shall  contain  the  following: 

1.  The  full  name  and  address  of  the  complainant. 

2.  A  plain  and  concise  statement  of  the  facts  and  evidence  upon  which  the 
complainant  relies  for  challenging  the  granting  of  a  preference  to  a  particular  LBE. 

3.  Notarized  affidavits,  statistical  studies  or  any  other  evidence  upon  which  the 
complaint  is  based. 

C.  Time  and  Method  of  Filing 

1.  A  complaint  filed  pursuant  Section  XHIA.  may  be  filed  at  any  time,  except  if 
the  complaint  arises  from  the  award  of  a  particular  contract. 

2.  If  a  complaint  filed  pursuant  to  Section  XIIIA.  arises  from  the  award  of  a 
particular  contract,  then  the  complaint  must  be  filed  within  five  (5)  business  days  of 
the  announcement  of  the  award. 

3.  The  complaint  may  be  filed  in  person  or  by  mail  addressed  to  the 
Commission's  offices. 

D.  Amendment  of  Complaint 

The  Director  may  allow  the  complainant  to  amend  a  complaint  filed  under  this  section 
lpon  a  showing  of  good  cause  by  the  complainant. 

E.  Withdrawal  of  Complaint 

A  complaint  may  be  withdrawn  by  the  complainant  by  submitting  to  the  Director  a 
vritten  and  notarized  statement  that  the  complaint  is  being  withdrawn. 

F.  Actions  by  Director 

1.  Within  fifteen  (15)  business  days  from  the  filing  of  a  complaint,  the  Director 
shall  review  the  complaint  and  the  evidence  upon  which  the  complaint  is  based,  and 
shall  respond  to  the  complainant  in  the  manner  described  below. 

2.  If  the  Director  concludes  that  the  complaint  establishes  by  clear  and 
convincing  evidence  that  a  particular  LBE  is  not  a  bona  fide  LBE,  the  Director  shall 
revoke  or,  where  applicable,  deny  the  LBE's  certification.  The  Director's  decision  is  final 
and  not  appealable  to  the  Commission. 

3.  If  the  Director  concludes  that  the  complaint  does  not  establish  by  clear  and 
convincing  evidence  that  the  challenged  LBE  bid  preference  should  be  disallowed,  the  Director 

I  shall  notify  the  complainant  and  the  particular  LBE.  The  Director's  decision  is  final  and  not 
ippealable  to  the  Commission. 
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G.  Priority 

A  complaint  filed  pursuant  to  this  section  shall  have  priority  for  hearing  over  all  other 
complaints  filed  pursuant  to  Section  12D  of  the  Administrative  Code  except  for  those  filed 
pursuant  to  Section  XII. 


XTV.      PROCEDURES  TO  DETERMINE  NONCOMPLIANCE 
A.  Noncompliance  by  Contractors 

1.  In  cases  where  the  Director  believes  that  a  contractor  has  acted  in  good  faith 
but  is  in  noncompliance,  the  procedures  specified  in  Section  12D.  14.(B)  of  the 
Ordinance  shall  be  followed. 

2.  Wilful  or  Bad  Faith  Noncompliance  by  Contractors 

(a)  In  cases  where  the  Director  has  cause  to  believe  that  any  bidder  or 
contractor  has  wilfully  failed  to  comply  with  any  of  the  provisions  of  the 
Ordinance,  rules  and  regulations  adopted  pursuant  to  the  Ordinance,  or 
contract  provisions  pertaining  to  MBE  or  WBE  participation,  the  Director  Is 
empowered  to  conduct  an  investigation. 

(b)  An  investigation  initiated  under  Section  XIII  A(2)(a)  shall  be  completed 
within  ninety  (90)  days. 

(c)  If  the  investigation  establishes  that  a  contractor  has  wilfully  violated 
the  provisions  of  the  Ordinance  or  these  regulations,  the  Director  shall  prepare 
a  written  Notification  of  Results  of  Investigation  (NORI)  within  20  days  of  the 
completion  of  the  investigation. 

(d)  The  Director  shall  send  the  Notification  of  Results  of  Investigation  to 
the  contractor  and  shall  also  afford  the  contractor  1 5  days  to  respond  in 
writing. 

(e)  Within  10  days  after  the  contractor  timely  submits  his  or  her  written 
response  to  the  NORI  the  Director  shall  schedule  a  meeting  with  the  contractor 
to  allow  the  contractor  an  opportunity  to  be  heard  informally  with  respect  to  the 
findings  of  the  investigation. 

(f)  Within  15  days  after  the  meeting  with  the  contractor  as  set  forth  in 
Section  XIIIA(2)(e)  above,  the  Director  shall  issue  his  final  written  findings  in 
the  matter.   In  those  cases  where  the  Director  finds  that  the  contractor  has 
wilfully  violated  the  provisions  of  the  Ordinance,  the  Director  shall  impose 
sanctions  as  set  forth  in  Section  12D.  14(C)  of  the  Ordinance. 

(g)  The  contractor  may  appeal  the  Director's  decision  to  the  Commission 
within  10  days  after  the  mailing  of  the  Director's  Findings.  The  hearing 
procedures  set  forth  in  Section  XTV  of  these  regulations  shall  apply  to  an  appeal 
under  this  subsection. 
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(h)  An  appeal  by  a  contractor  to  the  Commission  shall  not  stay  the 
Director's  Findings. 

B.  Noncompliance  by  Contract  Awarding  Authority 

1.  If  the  Director  has  reason  to  believe  that  a  City  employee,  officer,  or 
department  has  wilfully  failed  to  comply  with  the  Ordinance  or  these  regulations,  the 
Director  shall  conduct  an  Investigation.  Such  an  Investigation  shall  be  completed 
within  forty-five  (45)  days. 

2.  If  the  Director  finds  noncompliance,  the  Director  shall  within  twenty  (20)  days 
of  the  completion  of  the  Investigation  transmit  a  written  Finding  of  Noncompliance, 
specifying  the  nature  of  the  noncompliance  to:  (1)  the  contract  awarding  authority,  its 
employee  or  officer,  and  the  employee's  or  officer's  appointing  officer; 

3.  Within  thirty  (30)  days  after  sending  the  Finding  of  Noncompliance  the 
Director  shall  attempt  to  resolve  the  noncompliance  through  conference  and 
conciliation. 

4.  Should  the  conciliation  attempt  fall,  the  Director  shall,  within  twenty  (20) 
days  thereafter,  transmit  to  the  Commission  a  copy  of  the  Finding  of  Noncompliance 
along  with  a  statement  that  conciliation  was  attempted  and  failed. 

5.  At  the  Commission  meeting  immediately  following  receipt  of  the  notice 
specified  in  Section  XIII. B.4,  the  Commission  shall  review  the  notice  and  vote  to  notify 
the  contract  awarding  authority,  the  Mayor  and/or  the  CAO  of  appropriate  action  to 
secure  compliance  with  the  Ordinance.  The  Commission  may  recommend  specific 
disciplinary  action  that  the  contract  awarding  authority  should  take  against  any 
employee  or  official  found  to  have  wilfully  violated  the  provisions  of  the  Ordinance. 

XV.        HEARING  PROCEDURES 

A.  Upon  the  timely  filing  of  a  request  for  an  appeal  of  the  Director's  Findings,  the 
Director  shall  request  the  Chair  of  the  Commission  to  appoint  a  person  to  serve  as  a  Hearing 
Officer. 

B.  Except  as  otherwise  stated  in  Section  XII  of  these  regulations,  a  hearing  shall  be  set 
by  the  Hearing  Officer  within  30  days  of  a  request  for  an  appeal  before  the  Commission. 
Notice  of  the  time,  date  and  place  of  the  hearing  shall  be  made  to  the  parties  in  writing  by  mail 
not  less  than  10  days  prior  to  the  date  of  hearing,  and  shall  inform  the  parties  of  their  right  to 
representation  by  counsel.  The  hearing  officer  may  continue  the  hearing  for  a  period  not  to 
exceed  30  days  upon  agreement  of  the  parties  or  a  showing  of  good  cause. 

C.  The  hearing  shall  be  held  at  a  time  and  place  with  due  regard  to  the  convenience  of 
the  parties  and  witnesses. 

D.  Authority  and  Responsibilities  of  Hearing  Officer 

The  Hearing  Officer  shall  propose  findings  and  conclusions  to  the  Commission 
on  the  basis  of  the  record.   In  order  to  do  so  she/he  shall  have  the  duty  to  conduct  a 
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fair  hearing,  to  take  all  necessary  action  to  avoid  delay,  and  to  maintain  order.   She/he 
shall  have  all  powers  necessary  to  those  ends,  including,  but  not  limited  to.  the  power 
to: 

1.  Hold  conferences  to  settle,  simplify,  or  determine  the  issues  in  the 
proceeding,  or  to  consider  other  matters  that  may  aid  in  the  expeditious  disposition  of 
the  proceeding  by  the  consent  of  the  parties  or  upon  his/her  own  motion; 

2.  Require  parties  to  state  their  position  with  respect  to  the  various  issues  in  th 
proceeding; 

3.  Require  parties  to  produce  for  examination  those  relevant  witnesses  and 
documents  under  their  control; 

4.  Administer  oaths; 

5.  Rule  on  motions,  and  other  procedural  matters; 

6.  Regulate  the  course  of  the  hearing  and  conduct  of  participants  therein; 

7.  Examine  and  cross  examine  witnesses  and  introduce  Into  the  record 
documentary  or  other  evidence; 

8.  Receive,  rule  on,  exclude,  or  limit  evidence  and  limit  lines  of  questioning  or 
testimony  which  are  irrelevant,  immaterial,  or  unduly  repetitious; 

9.  Fix  time  limits  for  submission  of  written  documents  and  extend  time  limits 
established  by  these  regulations  upon  a  determination  that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  be  served  thereby 

10.  Impose  appropriate  sanctions  against  any  party  or  person  failing  to  obey 
order  under  these  rules.   Sanctions  may  include: 

(a)  Refusing  to  allow  the  disobedient  party  to  support  or  oppose 
designated  claims  or  defenses,  or  prohibiting  it  from  introducing  designated 
matters  in  evidence; 

(b)  Excluding  all  testimony  of  an  unresponsive  or  evasive  witness  or 
determining  that  the  answer  of  such  witness,  if  given,  would  be  unfavorable  to 
the  party  having  control  over  him  or  her;  and 

(c)  Barring  any  party  or  person  from  further  participation  in  the  hearing; 

11.  Take  official  notice  of  any  material  fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional  matters  of  judicial  notice; 

12.  Request  the  Director  to  issue  subpoenas; 

13.  Take  any  action  authorized  by  these  rules. 
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E.  The  parties  or  other  persons  participating  pursuant  to  this  section  have  the  right  to 
be  represented  by  counsel. 

F.  Appearance  of  Witnesses 

1.  A  party  wishing  to  procure  the  appearance  at  the  hearing  of  any  person 
having  personal  or  expert  knowledge  of  the  matters  in  issue  shall  serve  on  the 
prospective  witness  a  notice,  which  may  be  accompanied  by  an  administrative 
subpoena  issued  by  the  Director,  setting  forth  the  time,  date  and  place  at  which  the 
witness  is  to  appear  for  the  purpose  of  giving  testimony.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness  is  to  bring  with  him  or  her  to  the  hearing,  if 
any.  A  copy  of  the  notice  shall  be  filed  with  the  Hearing  Officer  and  additional  copies 
shall  be  served  upon  the  opposing  parties. 

2.  It  shall  be  the  obligation  of  each  party  to  produce  for  examination  any  person, 
along  with  such  documents  as  may  be  requested,  at  the  time,  place,  and  date  set  forth 
in  the  notice,  if  that  party  has  control  over  such  person.   Each  party  shall  be  deemed  to 
have  control  over  its  officers,  agents,  employees,  and  members.  Due  regard  shall  be 
given  to  the  convenience  of  witnesses  in  scheduling  their  testimony  so  that  they  will  be 
detained  no  longer  than  reasonably  necessary. 

3.  The  party  or  prospective  witness  may  file  an  objection  within  five  (5)  days 
after  the  notice  specified  in  Section  XTV.F.  1  is  served,  stating  with  particularity  the 
reasons  why  the  party  cannot  produce  a  requested  witness  or  requested  documents. 
The  party  serving  the  notice  may  move  for  an  order  with  respect  to  such  objection  or 
failure  to  produce  a  witness  or  documents. 

G.  Evidence;  Testimony 

Formal  rules  of  evidence  shall  not  apply,  but  rules  or  principles  designed  to  assure 
production  of  the  most  probative,  relevant,  and  material  evidence  available  shall  be  applied. 
Testimony  shall  be  given  orally  by  witnesses  at  the  hearing.  A  witness  shall  be  available  for 
cross  examination,  and,  at  the  discretion  of  the  Hearing  Officer,  may  be  cross  examined 
without  regard  to  the  scope  of  direct  examination  as  to  any  matter  which  is  relevant  and 
material  to  the  proceeding.  The  Hearing  Officer  may  exclude  evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious. 

H.  Objections;  Exceptions;  Offer  of  Proof 

1.  If  a  party  objects  to  the  admission  or  rejection  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any  examination  or  cross  examination  or  the  failure  to  limit 
such  scope,  he  or  she  shall  state  briefly  the  grounds  of  such  objection.   Rulings  on  all 
objections  shall  appear  in  the  record.   Only  objections  made  on  the  record  may  be 
relied  upon  subsequently  in  the  proceedings. 

2.  Formal  exception  to  an  adverse  ruling  is  not  required.   Rulings  by  the 
Hearing  Officer  shall  not  be  appealed  prior  to  the  transfer  of  the  case  to  the 
Commission,  but  shall  be  considered  by  the  Commission  upon  the  filing  of  exceptions 
to  the  Hearing  Officer's  recommendations  and  conclusions. 
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3.  An  offer  of  proof  made  in  connection  with  an  objection  taken  to  any  ruling 
excluding  proffered  oral  testimony  shall  consist  of  a  statement  of  the  substance  of  the 
evidence  which  counsel  contends  would  be  adduced  by  such  testimony;  and.  if  the 
excluded  evidence  consists  of  evidence  in  written  form  or  consists  of  reference  to 
documents,  a  copy  of  such  evidence  shall  be  marked  for  identification  and  shall 
accompany  the  record  as  the  offer  of  proof. 

I.  Ex  Parte  Communications 

The  Hearing  Officer  shall  not  consult  any  person,  or  party,  on  any  fact  in  issue  unless 
upon  notice  and  opportunity  for  all  parties  to  participate.  No  employee  or  agent  of  the  City 
and  County  of  San  Francisco  engaged  in  the  investigation  and  prosecution  of  this  case  shall 
participate  or  advise  in  the  rendering  of  the  Hearing  Officer's  or  Commission's  decision  in  the 
case,  except  as  witness  or  counsel  in  the  proceeding. 

J.  Oral  Argument 

Prior  to  the  termination  of  the  hearing  any  party  is  entitled  to  request  oral  argument. 
Oral  arguments  shall  be  included  in  the  official  transcript  of  the  hearing. 
K.  Official  transcript 

The  official  transcripts  of  the  testimony  taken,  together  with  any  exhibits,  briefs,  or 
memoranda  of  law,  shall  be  filed  with  the  Hearing  Officer.  Transcripts  of  testimony  may  be 
obtained  from  the  official  reporter  by  the  parties  and  the  public  as  provided  by  state  law. 
Upon  notice  to  all  parties,  the  Hearing  Officer  may  authorize  such  corrections  to  the  transcript 
as  are  necessary  to  reflect  accurately  the  testimony. 

L.  Participation  by  Interested  Persons 

1.  Persons  shall  have  the  right  to  participate  as  parties  to  the  proceeding  if  the 
final  decision  by  the  Commission  could  adversely  affect  them  or  the  class  they 
represent,  and  such  participation  may  contribute  materially  to  the  proper  disposition  of 
the  proceedings. 

2.  Any  person  wishing  to  participate  as  a  party  under  this  section  shall  file  with 
the  Hearing  Officer  and  serve  on  all  parties  a  petition  within  twenty-five  (25)  days  after 
the  commencement  of  the  appeal  or  at  such  other  time  as  ordered  by  the  Hearing 
Officer,  so  long  as  it  does  not  disrupt  the  proceeding.   Such  petition  shall  concisely 
state:  (a)  petitioner's  interest  in  the  proceedings;  fb)  who  will  appear  for  the  petitioner; 
(c)  the  issues  on  which  the  petitioner  wishes  to  participate  and  (d)  whether  petitioner 
intends  to  present  witnesses. 

3.  The  Hearing  Officer  shall  determine  whether  each  petitioner  has  the  requisite 
interest  in  the  proceedings  and  shall  permit  or  deny  participation  accordingly.  Where 
petitions  to  participate  as  parties  are  made  by  persons  with  common  interest,  the 
Hearing  Officer  may  request  all  such  petitioners  to  designate  a  single  representative  to 
represent  all  such  petitioners.  The  Hearing  Officer  shall  give  each  petitioner  written 
notice  of  the  decision  on  his/her  petition  and  if  the  petition  is  denied  the  Hearing 
officer  shall  briefly  state  the  grounds  for  denial  and  shall  then  treat  the  petition  as  a 
request  for  participation  as  amicus  curiae.  The  Hearing  Officer  shall  give  written  notice 
to  each  party  of  each  petition  granted. 
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4.  Any  Interested  person  wishing  to  participate  as  amicus  curiae  shall  file  a 
petition  before  commencement  of  the  hearing  by  the  Hearing  Officer.   Such  petition 
shall  concisely  state:  (a)  the  petitioner's  interest  in  the  hearing;  (b)  who  will  represent 
the  petitioner;  and  (c)  the  issues  on  which  petitioner  intends  to  present  argument  The 
Hearing  Officer  may  grant  the  petition  if  he  or  she  finds  that  the  petitioner  has  a 
legitimate  interest  in  the  proceedings  and  that  such  participation  may  contribute 
materially  to  the  proper  disposition  of  the  issues.  An  amicus  curiae  is  not  a  party  but 
may  participate  as  provided  herein. 

5.  An  amicus  curiae  may  present  a  brief  oral  statement  at  the  hearing  at  the 
point  in  the  proceeding  specified  by  the  Hearing  Officer.  He/she  may  submit  a  written 
statement  of  position  to  the  Hearing  Officer  prior  to  the  beginning  of  a  hearing  and 
shall  serve  a  copy  on  each  party.  She/he  may  submit  a  brief  or  written  statement  at 
such  time  as  the  parties  submit  briefs  and  exceptions  and  shall  serve  a  copy  on  each 
parry. 

CV1.       POST-HEARING  PROCEDURES 

A.  Proposed  Findings  of  Fact  and  Conclusions  of  Law 

Within  twenty  (20)  days  after  receipt  of  the  transcript  of  the  testimony,  each  party  and 
amicus  may  file  a  brief.   Such  briefs  shall  be  served  simultaneously  on  all  parties  and  amici, 
and  a  certificate  of  service  shall  be  furnished  to  the  Hearing  Officer.  Requests  for  additional 
time  in  which  to  file  a  brief  shall  be  made  in  writing,  and  copies  shall  be  served  simultaneously 
on  the  other  parties.   Requests  for  extensions  of  time  shall  be  received  not  later  than  three  (3) 
days  before  the  date  such  briefs  are  due.   No  reply  brief  may  be  filed  except  by  special 
permission  of  the  Hearing  Officer. 

B.  Record  for  Recommended  Decision 

The  transcript  of  testimony,  exhibits  and  all  papers,  documents  and  requests  filed  in 
the  proceedings,  including  briefs,  but  excepting  any  correspondence  regarding  procedural 
matters,  shall  constitute  the  record  for  decision. 

C.  Recommended  Decision 

Within  a  reasonable  period  of  time  after  the  filing  of  briefs,  the  Hearing  Officer  shall 
recommend  findings,  conclusions,  and  a  decision.  These  recommendations  shall  be  forwarded, 
together  with  the  record  to  the  Commission  for  final  decision.  The  recommended  findings, 
conclusions  and  decision  shall  be  served  on  all  parties  and  amici  to  the  proceeding. 

D.  Exceptions  to  the  Recommended  Decision 

Within  fourteen  (14)  days  after  receipt  of  the  recommended  findings,  conclusions,  and 
decision,  any  party  may  submit  exceptions  to  said  recommendation.  These  exceptions  may  be 
responded  to  by  other  parties  within  fourteen  (14)  days  of  their  receipt  by  said  parties.  All 
exceptions  and  responses  shall  be  filed  with  the  Commission.   Service  of  such  briefs  or 
exceptions  and  responses  shall  be  made  simultaneously  on  all  parties  to  the  proceeding. 
Requests  to  the  Commission  for  additional  time  in  which  to  file  exceptions  and  responses  shall 
be  in  writing  and  copies  shall  be  served  simultaneously  on  other  parties.  Requests  for 
extensions  must  be  received  no  later  that  three  (3)  days  before  the  exceptions  are  due. 
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XVII.     ACTION  BY  THE  COMMISSION 

A.  After  expiration  of  the  time  for  filing  briefs  and  exceptions,  the  Commission  shall 
make  a  final  decision,  on  the  basis  of  the  record.  The  record  shall  consist  of  the  record  for  the 
recommended  decision,  the  rulings  and  recommended  decision  of  the  Hearing  Officer  and  the 
exceptions  and  briefs  filed  subsequent  to  the  Hearing  Officer's  decision. 

B.  The  Commission  may  hear  oral  argument  by  the  parties  if  it  decides  that  such 
argument  will  aid  in  the  resolution  of  the  Issues. 

C.  After  hearing  oral  argument.  If  such  argument  is  permitted,  and  after  full  discussion 
of  the  record,  the  Commission  shall  vote  to  adopt,  reject  or  adopt  with  modifications  the 
Hearing  Officer's  recommended  decision  concerning  the  Director's  Findings.  The  Commission 
may  take  such  additional  action  as  will  effectuate  the  purposes  of  the  Ordinance  and  its 
decision  shall  constitute  the  final  administrative  action  in  the  case. 
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nd  County  of  San  Francisco 


Edwin  M.  Lee 
Director 


October  16,  1992 
All  Commissioners 


MEMORANDUM 
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Human  Rights  Commission 

Office  of  Minority/Women  Business  Enterprise 

Office  of  Contract  Compliance 

Office  of  Dispute  Resolution 


DOCUMFN'-^  nT 
OCT  1  9  199Z 

SAN  FRANCISCO 


Jacquie  Hale,  Coordinator 

Inclusion  of  References  to  New  Architecture  and  Engineering    PUBLIC  library 

Subcontracting  Program  in  Chapter  12D  Rules  and  Regulations 

Please  find  attached  proposed  changes  to  the  MBE/WBE/LBE  Ordinance  Rules  and 
Regulations,  as  proposed  by  staff  and  recommended  by  the  MBE/WBE/LBE 
Community  Advisory  Committee. 

These  are  relatively  minor  but  needed  changes,  to  include  the  newly  effective 
amendments  to  the  Ordinance  establishing  a  subcontracting  program  in  architecture 
and  engineering,  as  appropriate. 

The  Committee  recommends  that  this  inclusion  be  done  by  reference  in  the  Rules  and 
Regulations  to  appropriate  sections  of  the  newly-amended  Ordinance. 

These  additional  references  are  shown  bold  faced  in  the  attached  proposed  Rules 
and  Regulations,  as  follows: 


Proposed  Rules 
&  Regs.  Pg.  # 


Subject 


Proposed  Addition/Inclusion 


DEFINITIONS 
"Ordinance" 


and  Ordinance  No.  284-92, 


ill.    POWERS  AND  DUTIES  OF 
THE  DIRECTOR  OF  THE  HUMAN 
RIGHTS  COMMISSION 
A. 


12D.1 1(A)(3), 
12D.1 1(C)(4), 
12D.11(C)  and  (D), 
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IX.    PROCEDURES  FOR  THE 
GRANTING  OF  REQUESTS  FOR 
WAIVERS  OR  REDUCTION  OF 
THE  MBE  AND  WBE 
SUBCONTRACTOR 
PARTICIPATION  GOALS 


A. 
B. 


and  12D.11(A) 
and  12D.1 1(A)(5) 
and  12D.1 1(A)(8) 


5'2-2bUU 


1170  Market  St.,  #Bo0 


ban  l-rancisco,  CA  94102-4908 


